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Bce npeacraBneHHbIe pyKOMKUCH MTEPBOHAYAIBHO TIPOBEPSIIOTCS PEAKIMel Ha COOTBETCTBUE
TEeMaTUKe >JKypHajla ¥ TPOBOAST TIPOBEPKY HA OPUTHHAIBHOCTh (C  HCIOIB30BAHUEM
COOTBETCTBYIOIIMX TMPOrpaMMHO-aNMNapaTHeIX KoMmIulekcoB). Ilpomenmmue >TOT 3Tam cratbu
NepealTcs Ha aHOHUMHOE PELeH3UPOBaHKE WiIEHAM PEAAKIIMOHHOMN KOJUIETUHU WU PUBJICUEHHBIM
BHEITHUM HKcriepTaM. [Ipu yClIoBHUM MONMYyYEeHHs TOJOKUTEIBHBIX PELECH3WH 0e3 3aMeuaHuil 1o
CYIIIECTBY HCCIICJIOBAHMS CTaThsl MPUHUMAETCd K MyOJIMKAIUU, BKIIIOYACTCS B PEIAKIIMOHHBIN
noptderns U pa3MeniaeTcs B 04epeIHOM HOMEpE JKypHasa.

Hayunsiii sxxypHan «Modern Scientific Research and Results» 3anmmaetcs myOnmkarmei
HAyYHO-TIPAKTUYECKUX  WCCIEAOBAaHUNW B  COOTBETCTBHM C  HOMEHKJIATYpPOH  Hay4HBIX
CHEIHALHOCTEH, TI0 KOTOPBIM MPUCYKIAIOTCS YUCHBIE CTECTICHU.

Ham >xypHan cTpeMuTcsi caenaTh mpouecc NyOiaMKaud MaKCUMalibHO YAOOHBIM IS
aBTOPOB, MOATOMY JOMYCKAET Pa3jINvHbIC BapUaHTHl 0OpMIICHUS OUOIHMOrpadUIECKUX CCHUIOK U
CIHCKA JINTEPATYPHI.

Crucok ncrounukoB opopmitsiercs o 'OCT 7.0.5-2008 u mpuBOUTCS B KOHIIE CTAThH MO/
3aronoBkoM «Cnucok UCTOYHUKOBY». Ilpu »3TOoM gomyckaiorcs —cienymoomue  (opMaThl
oubmrorpaduuecKmux CChUIOK:

- BayTpuTekcToBbie cchulkH (1o cTanaapty APA)

- [loncrpounsie cepuku (o 'OCT 7.0.5-2008)

- 3arekctoBbie ccbutku (10 'OCT 7.0.5-2008)

Mp1 npeiocTaBisieM aBTopam riOKOCTh B 0(hOpMIICHHH, YTOOBI MUHUMHU3HUPOBATh
OropoKpaTHYecKre Oapbepbl U COCPEIOTOUUTHCS Ha COACPKAHIH HAYIHOTO HCCIIEAOBaHUS.

I'maBHOE — eanHOOOpa3ue BHYTPU CaMOM CTaThH.

[TJIATA 3A ITYBJIMKALIMIO

Penakiust He B3MMaeT ¢ aBTOPOB IUIATy 3a MOJATrOTOBKY, pa3MELICHUE WX TIeYaTh
MaTepHaloB.

[Ipu ucnonb30BaHUM OMyOIMKOBAHHBIX MaTEpUANIOB XKypHaia ccelika Ha «Modern Scientific
Research and Results» o6s13arenbha.

[TonHas wim yacTHUYHAs TepeneyaTka MaTepHajoB JIOMYCKAETCS TOJIBKO IO MHCEMEHHOMY
pa3pelICHNIO aBTOPOB CTaTEH MU pelIaKIInu.

Touka 3peHus peakuuu He BCEra COBIANACT ¢ TOYKOW 3pEHHS aBTOPOB My OIMKaLUi.

{u:] _ KonTent nocrynen nox munen3uent Creative Commons Attribution 4.0 License.
The content is available under Creative Commons Attribution 4.0 License.
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Hayunas crates

YK 343.232

COOTHOUIEHUE MMOHATUM «IIPABOHAPYIIEHUE» U
«IMPECTYIIJIEHHUE» B OTEYECTBEHHOM IOPUJIMYECKOM HAYKE

Xapesuu /Imurpuii JIl0ABUKOBUY, K.10.H., JOLEHT; JOLEHT Kadeapsbl
ONEePaTUBHO-PO3BICKHOM JAeATeJbHOCTH (paKkyJIbTeTa KPUMHHAJIBHON MUIMLHMH,
Axkanemusi MuHHUCTEepCTBa BHYTpeHHUX Jeqa Pecny0auku beaapycs, Munck,
Benapycs, d.harvich.by@yandex.ru

AHHOTAIUA

[lenpro  HaAcTOsSIIIEM  CTAaTbU  SBJSIETCS ~ AHAIW3  COOTHONICHUSI  TOHATHU
«TPABOHAPYILICHUE» U «IPECTYIUICHHE» B PaMKaxX OTECYECTBEHHOW IOPHUINYECKOMN
HAyKHU ¥ BbIpaOOTKA PEKOMEHAALIMMN [0 pa3pelIeHHIO CIIOPHBIX BOMPOCOB KacaTeIbHO
COOTHOILICHHS YKa3aHHBIX MOHATHNW. ABTOpP pPacCMaTpUBAET ONPENCIICHUS MOHATHM
TPECTYIUICHUE» U «aIMHUHUCTPATUBHOE IIPABOHAPYILICHHUE)» B KOHTEKCTE TAKUX
NPU3HAKOB, KaK OOIIECTBEHHAs OMACHOCTb, MPOTHUBONPABHOCTb, BHUHOBHOCTD,
HakazyemocTh. M3ydaer ¢deHoMmeH oOIeCTBEeHHONM OMacHOCTH KaK KIIF0YEeBOM
OTIMYUTEIbHBIN MPU3HAK NpecTyIieHus. [IpumMeHuTensHO K BOmpocy 001eCTBEHHON
OMAaCHOCTH B CTAaTh€ OTMEYAETCS KOMIUIEKCHBIM XapakTep JAaHHOIO IpHU3HAKa M
COCTaBisIrOIIME €ro 2yneMeHTbl. C(CTaBUTCS 1OJA COMHEHHE TO3ULHMM  TeX
uccienoBaTeNiel, KOTOpbIe YCMaTpHUBAIOT OOIIECTBEHHYIO OIACHOCTh TaKXkKe Y
aIMUHUCTPATUBHBIX NpaBoHapylIeHH. OOOCHOBBIBAET HEIEIECOO0PAa3HOCTh OTKa3a
OT UCMOJIb30BaHUS MPU3HAKA OOIIECTBEHHON OMAaCHOCTU M MHBIX MPU3HAKOB B HOpMax
YK P® npuMeHUTENBHO K ONMPEAECICHUIO MOHATUS NPECTYIUICHHs. JlenaeT BBIBOI O
MpaBOHAPYUIEHUU Kak HauOoJyiee MIMPOKOM IMOHSATUHU, BKIIOYAIOUIEM B TOM YHCIIE U
IIPECTYIUICHUsA, M AaJIMMHUCTPATUBHBIC IIPAaBOHAPYIICHUA. YKa3blBacTCsd Ha
CyOBEKTHBU3M M YCJIOBHOCTb KpUTEpHUs OOILECTBEHHOW OMNAcHOCTH BBUIY
BO3MO>KHOCTH €TI0 IIPUMEHEHUS TOJIBKO B KOHTEKCTE KOHKPETHBIX BPEMEHHBIX PAMOK
U C y4€TOM JEHCTBYIOLIEIO Ha [JAHHBIM MOMEHT 3aKOHOAATEIbCTBO M YPOBHSA

MPaBOBOTO PA3BUTHUS.
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Original article

THE RELATIONSHIP BETWEEN THE CONCEPTS OF "OFFENSE" AND
"CRIME" IN RUSSIAN LEGAL SCIENCE

Dmitry Kharevich, Candidate of Law, Associate Professor; Associate Professor
of the Department of Operational Investigative Activity of the Faculty of
Criminal Police, Academy of the Ministry of Internal Affairs of the Republic of
Belarus, Minsk, Belarus

Abstract

The purpose of this article is to analyze the relationship between the concepts of
"offense" and "crime" in the framework of domestic legal science and to develop
recommendations for resolving controversial issues regarding the relationship of these
concepts. The author examines the definitions of the concepts of "crime" and
"administrative offense" in the context of such signs as public danger, illegality, guilt,
and punishability. He studies the phenomenon of public danger as a key distinguishing
feature of crime. With regard to the issue of public danger, the article notes the complex
nature of this feature and its constituent elements. The positions of those researchers
who see public danger in administrative offenses are questioned. Justifies the
inexpediency of refusing to use the sign of public danger and other signs in the norms
of the Criminal Code of the Russian Federation in relation to the definition of crime.
He concludes that the offense is the broadest concept, including both crimes and
administrative offenses. The subjectivity and conditionality of the criterion of public
danger is pointed out due to the possibility of its application only in the context of a
specific time frame and taking into account the current legislation and the level of legal

development.
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BBenenue

«IIpectymenue» M «IpaBOHAPYILICHHE)» CIPABEIVIMBO HAXOASATCA B YHUCIE
(yHIaMEHTAIBHBIX TPABOBBIX KATETOPUH, YTO OMPEEISIET COOTBETCTBYOIIHIMA
HAyYHBI MHTEPEC K UX OCMBICICHUIO U C MO3ULUN TEOPUU, U C MTO3ULUN NPAKTUKH
MIPAaBOTBOPUECTBA U NPABONPUMEHEHHUS. BOmpochl MOHMMaHWA AaHHBIX KaTE€rOpuu,
HECMOTpPsI Ha HAJIWYME MHOXKECTBA HAyYHBIX  HCCIEAOBAaHUW, OCTAIOTCS
JTUCKYCCUOHHBIMU, YTO aKTyaJM3UPYET BHIOPAHHYIO TEMY B IIEJIOM U OTACJIbHBIC €€
aCIIeKThl, B YACTHOCTH, ACHEKTHI MPU3HAKOB MPECTYIUICHUS W MPABOHAPYLIEHUS, B
0COOEHHOCTH TAaKOTO MPU3HAKA, KaK 00IIECTBEHHAs OMTACHOCTb.

[lenpr0 HACTOSIIEHM CTAaTbU SBISETCA AHAIU3 COOTHOLUCHUS IIOHATUH
«TIPABOHAPYILIECHUE» U «IPECTYIICHUE)» B pPaMKaX OTEYECTBEHHOM HOPUANYECKOI
HayKH U BBIPA0OTKA PEKOMEHIAINH 10 Pa3peieHNI0 CIIOPHBIX BOMPOCOB KacaTeIbHO
COOTHOIIICHUSI YKa3aHHBIX MTOHSTHM.

OcHOBHas1 4aCTh

B oredecTBeHHOU rOpUIMYECKONM HayKe MokKa He C()OpMHUPOBATIOCH €IUHOTO
BapMaHTa  JOKTPUHAJIBHOTO  TOJIKOBAaHMSI  TOHSTHUH  «IPECTYIUICHHE» U
«mpaBoHapylieHue» [6, c. 56]. B 3ToM HeT HMKakuX COMHEHUH. UTO ke Kacaercs
3aKOHOJIATENIHCTBA, @ UMEHHO YrosioBHOTO kojekca PD [1] (YK P®) u Konekca PO 00
aIMUHHUCTpAaTUBHBIX TmpaBoHapymeHusix [2] (KoAIl P®), To Tam wumerorcs
OTpe/IeNICHUs YKa3aHHBIX MTOHSATUM, OTHAKO, U OHU HE MOTYT HE BBI3BIBATh IUCKYCCHUH.
DTOMY €CTh MHOXKECTBO MPUYMH, B TOM YHCJI€ U OTCYTCTBUE YETKOTO, OJHO3HAYHOTO
pa3rpaHUyYCHUS IPECTYIUIEHUN U aIMUHUCTPATUBHBIX MpaBoHapyeHui |12, c. 259].

PaccmarpuBaemas rpo0Oiema 1o cBoei CyTu ABigeTcs 0osee ryOoKoi, eciiu ee

AHAJIM3UPOBATD B IICPBYIO OUCPCAb HC B KOHTCKCTC HeﬁCTBYIOIHeFO 3aKOHOOAaTCIIbCTBA,
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a UMEHHO B KOHTEKCTE FOpUINYECKON HAyKU. B 3TOM CBSI3M HEOOXOIMMO NOTYEPKHYTh
MHOTO3HAaYHOCTh TEPMUHA «IIPABOHAPYILEHHUE» U BO3MOKHOCTh €r0 MPUMEHEHUS U K
HapYIIEHUSIM, HAlPUMEDP, OTHOCSIIIMMCS K TPaKIaHCKO-TIPaBOBOM c(hepe OTHOIICHUH.
[Ipu 5TOM MMeeT MEeCTO CHHOHUMU3AITUSI MHOTUX TePMHUHOB [6, ¢. 56]. CyTh m000T10
U3 OTOXKIECTBISIEMBIX C TNPABOHAPYLUIEHUEM IIOHATHM COCTABIIIET HAPYILICHHE
ONpeIeNIEHHBIX MPABOBBIX HOPM. M y>ke Ha OCHOBE 3TOT0 MOXHO CJIE€TaTh BHIBOJ] O TOM,
YTO JIF000€ HApyLIEHUE MPABOBBIX HOPM MOXKET OBITh HA3BaHO IIpaBoHapyleHueM. Ho
MOCKOJIBKY MPUPOJIA, XapakTep, MOCIEACTBUS Pa3IUYHbIX HAPYUIEHUN CYIIECTBEHHO
pa3IMYaloTCA, TO B 3aKOHOMATEIhCTBE M TPABOBOM HayKe Uisl WX OOO3HAYCHUS
MIPUMEHSIOTCSL Pa3JIMYHbIE TEPMUHBI. A TOHSTHE «IIPAaBOHAPYILICHHE» B JAHHOM
KOHTEKCTE HOCHUT 000O0IIAIONINI XapaKTep.

OCHOBHOM HAy4YHBIN U MPAKTUYECKUI MHTEPEC B TAHHOM CITy4ae COCPEI0TOUEH
BOKpYT (hDeHOMEHA MPECTYIIEHUS, PACKPHIBAEMOIO MO KOMIUJIEKCY MPU3HAKOB:

1) mpu3HaHue AessHuEM — IeUCTBUEM JINOO Oe3/1eiCTBUEM;

2) OlIeHKa KaK 0OIIECTBEHHO OMACHOTO SIBJICHUS;

3) npu3HaHKWE BUHOBHOCTH KakK MPU3HAKA JICSTHUS;

4) npu3HaHWE TPOTUBOMPABHOTO (YTOJIOBHO IPOTUBOMNPABHOI0) XapaKTePa;

5) yronoBHas HakazyeMocTh [11, c. 418].

Briaenennble mpu3Haku B IOJHOW MEpE OTBEYAKOT TOM MOJEIN NMPECTYIUICHUS,
KoTOopas npeacrasieHa B 4. | cT. 14 YK P®. 1 kaxaplil U3 NepeunCICHHBIX IPU3HAKOB
BAKEH U 3aCiIyKUBAE€T OTAEIBHOTO paccMoTpeHus. Tak, nessHue, Kak NpPHU3HAK
MPECTYIUICHUS, COCTOUT B HAJIMYUHM KOHKPETHBIX JEUCTBUN MO0 B OTCYTCTBHUH
nevicteuii  (Oe3meiicTBUil), KoTrAa HMMeeTcs  OO0s3aHHOCTh  (HEOOXOAMMOCTBH)
JIEHCTBOBaTh. B 3TOM CMBICIIC HE COCTaBISIOT JESIHUS KaKUe-TMO0 MBICIIH, UEH, HE
HallleJIIMe peanu3anuu (MbiciaenpectymieHus). OpHako JAessHUEe MOXKET OBITh
HCKJIIOYEHO U3 TIepeYHs MPU3HAKOB TMPECTYIJICHUS U PACCMOTPEHO B KadyecTBE
CaMOCTOSITENIbHOTO (heHOMEHA, KOTOPBIM XapakTepH3yeTcs IPYTUMHU TpU3HAKaAMHU,

MNEPEYNCICHHBIMU B JaHHOM ClIy4dac (O6HIGCTBGHH8,$[ OIMaCHOCTb, BHHOBHOCTS,
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MIPOTUBONPABHOCTh, HaKa3yeMocTh). Ho B 1000M ciyyae OHO 3aHMMAET LIEHTPAIbHOE
MECTO.

B koHTekcTe H3I0KEHHOT0 0co00€ BHUMAHUE HEOOXOOUMO OOpaTUTh Ha
MpU3HAK 00IIECTBEHHOI OMACHOCTH, BBICTYIAIOIIHM, KaK MPaBUJIO, KIIFOYEBOW OCHOBBI
OTTPAHUYEHUE MPECTYIUICHUN OT UHBIX NpaBoHapylieHuil. A. M. CMUpHOB B 3TOM
CBSI3U yKa3bIBaeT JUCKYCCHOHHOCTH BOMPOCA O MOHATUU OOIIECTBEHHOW OMAaCHOCTH.
B To e BpeMsi, onuchiBaeT OOIIECTBEHHYIO OMACHOCTh KaK MPU3HAK, YKa3bIBAOIIHMA
Ha CYIIECTBEHHYIO BPEIOHOCHOCTh TOTO MJIM MHOTO aKTa MOBEACHUS JJIsl OOIIECTBA U
rocylapctBa, B CWJIYy 4Yero IMPEeCTyIUJIEHHEe OTTPAaHUYUBAECTCS OT  HHBIX
npaBoHapymenuu [11, c. 419].

H. A. Jlonmamenko, A. B. T'onukoBa, E. B. Ko0O3eBa, Takxke Apyrue aBTOpBI,
paccMaTpuBalOlIMe MPECTyIUIeHHE Kak  JiesHhe, oOJjajaroniee  MPU3HAKOM
oO1ecTBeHHOM omacHocTH [9, c¢. 129], BBIACISAIOT €€ CIenyIIUe KPUTEPUH
(Ipu3HaKK):

1) BOusiHME HA 3HAYMMBbIE OOIIECTBEHHBIE OTHOILCHUS, HAXOMSIIMECS O
YIOJIOBHO-IIPABOBOM OXPaHOM;

2) HamM4yMe BPEIOHOCHOIO TMOTEHIHANIA (BEPOATHOCTh MPUYUHEHUS
CYIIIECTBEHHOTO BpEJIa);

3) 0OIIECTBEHHO OITACHBIC MOCIIC/ICTBUS;

4) BUHOBHOE OTHOIIICHUEM CyOBbeKTa K JiessHuto [9, c. 135].

Bonpoc noHumaHusg KaxAoro M3 MPEICTABICHHBIX MPU3HAKOB — MPEAMET
OTIIENIbHBIX AUCKyccUi. Tak, YIMOMSHYTHIE HCCIEIOBATENN OTPHUILIAIOT YMECTHOCTD
MPUMEHEHUSI KOJMYECTBEHHBIX IMOKa3arejied sl OLICHKU JESHHUS C TOYKU 3PCHHS
obmectBeHHor omacHoctd [9, c. 135]. C Toukm ke 3penus aBropoB YK PD
KOJINYECTBEHHBIC KPUTEPUHM BIIOJHE MPUMEHUMBI. M 3TO TpencTaBisieTcsl BIIOJHE
o0ocHOBaHHbIM. Hampumep, oOIIeCTBEHHas OMNACHOCTh KpaXM HE MOXET He
OIIEHUBATHCS UCXOAS U3 pa3Mepa MOXUILEHHOIO; YTO K€ KacaeTcsl IOBTOPHOCTH, TO U
OHA 3aKOHOJATeJIeM AaKTUBHO HCIIOJL3YETCS, B YAaCTHOCTH, B paMKax HWHCTUTYTa

a,Z[MHHI/ICTpaTHBHOﬁ MNpCOANINA U pCOUI1Ba.
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Henw3st HE oTMeTHTHh HaNMWYWe MHEHHH O TOM, YTO MPHU3HAK OOIIECTBEHHOU
OMAaCHOCTA TPHUCYLI HE TOJBKO YIOJOBHO HAKa3yeMbIM [JI€SIHUSIM, HO U
aJIMUHHUCTPATUBHBIM ITpaBOHAPYIICHUSM [5]. Paznuuus Mexay HUMH, C TOUKU 3PEHUS
CTOPOHHHMKOB TaKOTO IMOAX0/1a, COCTOSAT JIMIIb B CTEIIEHU MPOSIBICHUS OmacHoCTH [ 11,
c. 419]. IIlpuyeM HEKOTOPBIE ABTOPHI CCHUIAIOTCSA, B TOM YMCIIE, Ha 4. 2 CT. 2 YK PO,
1€ TOBOPUTCA O TOM, 4YTO UMEHHO Y K PD onpenenser, kakue onacHble I JUYHOCTH,
oOlecTBa WIM TOCYAapCTBa JEsHUS MPU3HAIOTCA MpecTyiuieHusiMu. M3 sToro
COOTBETCTBYIOIIME AaBTOPBI JENAKOT BBIBOA O CYUIECTBOBAHME WM WHBIX JICSIHUM,
OMAaCHBIX IS JIMYHOCTH, OOIIECTBAa U TOCYIapCTBAa, HO HE MPHU3HABAEMBIX
MPECTYIUIEHUAMH, B  YHCIE€ KOTOPBIX HA3bIBAlOT W  aJIMHHUCTPAaTUBHBIC
npaBoHapytieHus [7, ¢. 65; 12, c. 258]. Jlymaercs, 4to gaHHas MO3UIUS UMEET MO
co0oli ornpeeIéHHbIE OCHOBAHUS, XOTSI U BECbMa CIIOPHBIE.

CTOPOHHMKH YKa3aHHOTO IOJAXOJAa, BMECTE C TE€M, OTMEYAKOT KOMIUIEKCHBIN
XapakTep Mpr3HaKa 00IIECTBEHHOM OMaCHOCTH, KOTOPHIN BKJIIOYAET B c€0sl pa3InuHbIC
DIIEMEHTHI, OTPAXKAOUIUE XapPAKTEPUCTUKY JESHUA W OLICHUBAEMBIE TOJBKO B
B3aUMOCBs3H. [Ipy 3TOM OHU MPU3HAIOT HEOOXOTUMOCTD Pa3ACICHUS TPECTYIICHUN 1
aIMUHUCTPATUBHBIX TPABOHAPYIICHUI IO CTENEHU OOIIEeCTBEHHOW OMACHOCTH
nestauit [12, c. 259].

31ech cleayeT MOAYEPKHYTh, YTO POCCUICKHI 3aKOHOJATENb HCKIIOYAET U3
qyucya MPEeCcTyIJICHUN Te JesHUs, KOTOpble (popMalibHO COAEpIKaT MPU3HAKU KaKOTO-
aub0  TPECTYIUICHUS, HO BBUAY MAaJO3HAYUTEIHLHOCTH HE MPEACTABISIOT
oOmecTBeHHOU onacHOCTH (4. 2 cT. 14 YK P®). JlanHoe nonoxkeHue qaéT mpaBo Jis
BBIBO/IA 00 OTCYTCTBHH OOIIECTBEHHON OMACHOCTH Yy JESHHM, HE TTOAMAAA0NINX MO/
COCTaBbl, ITpeyCMOTpeHHbIE HOpMamMu YK PO.

B Teopuu yrojsoBHOro mpaBa HEMaJIOBa)KHOE MECTO 3aHMMAET MpoliieMaThka
YIOJIOBHOTO TMPOCTYNKa KAaK B I[E€JIOM, TaK U B BOINPOCE BBIAECICHUS YTOJOBHBIX
MPOCTYIIKOB W3 4YHCJA MPECTyIUIEHUW. BrieneHue Takod KaTreropuu JIEesTHUN

6331/Ipy€TC$I Ha TOM, 4YTO OTACJIBHLBIC MAJO3HAUYMUMMBIC OCAHUSA HC IPCACTABIIAIOT
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0OILECTBEHHO! OMMACHOCTH, B CBS3H C YEM HE JOJKHBI BJI€Ub HAKa3aHUs, CBSI3aHHOTIO C
JUIIeHuEM cBOOOIEHI [6, c. 56; 10, c. 528].

Kpome Toro, ecnu 3a OCHOBY apryMeHTallu Oparh HE TOJIBKO TEOPETHUECKHE
MOJIOKEHUsI, A  PYKOBOJACTBOBAaThCA U (OpMajbHBIMU  COOOpaKEHUSIMH,
Oaszupyromumucss Ha KoHKpeTHbIX HopMax YK P® u VIIK PO, 1o ommnuusmu
YTOJIOBHBIX MPOCTYIKOB MOTYT OBITh HEBO3MOXKHOCTH pPEAM3allMd B OTHOLICHUH
IOPUJINYECKUX JIUI OTBETCTBEHHOCTH HMX COBEPIICHHUE; BO3MOXKHOCTh pEan3alU
OTBETCTBEHHOCTHM  JMIIb B  YIOJOBHO-IIPOLIECCyaJlbHOM  MOPANKE, a  HE
aIMUHHUCTPATUBHOM, 4YTO IIPEAIIOIAraeT pPacCMOTPEHHUE COOTBETCTBYIOLLIETO Jeiia
HUCKJIIOUUTENBHO CyOOM, a HE OpraHaMd, HMEKINMHU aJIMUHUCTPATUBHbBIC
ITOJTHOMOYHSL.

C yu€rom Toro, uto YK P® He npeaycMarpuBaeT YroJIOBHBIX MTPOCTYIIKOB, BCE
Pa3MBILUICHHAS. HOCIT MCKIIOYUTENBHO HAYyYHO-TEOPETUUYECKUN Xapakrep. B To ke
BpeMs, ecnu onuparbca UMeHHO Ha YK P®, B comepkanne KOTOPOro NOTEHIMAIBHO
MOTYT OBITh BKJIOUYEHBI HOPMBI OO0 VYIOJIOBHBIX MPOCTYIKaX, TO H3JIOKEHHBIE
pasMBILUICHUS O CHEHU(PHUKE YrOJIOBHBIX MPOCTYNKOB CTAHOBITCS  BIIOJHE
000CHOBaHHBIMU.

Henb3s He paccMmorpers u HOpMbl KOAII P®, packpbiBaroniye copep:KaHue
aIMUHHUCTPATUBHOTO MpaBoHapyiieHus. Tak, 4. 1 cT. 2.1 B KOHTEKCTE MOHATHS
aJIMUHHUCTPATUBHOTO MMPABOHAPYIIEHUS OTPAXKAET B LIEJIOM T€ K€ MPU3HAKU, KOTOPbIE
MPUCYILIM U NPECTYIUIEHUIO, 3a UCKIOYEHHEM MpPU3HAKa OOIECTBEHHOW OMAaCHOCTH.
Jymaerca, ¢ TOYKH 3pEHUs  3aKOHOHATENsA, OTO  KJIKOYEBOE  OTIIMYHE
aIMUHHUCTPATUBHOTO MPAaBOHAPYLIEHUA OT IpenycMoTpeHHoro YK P® npecrtymienus.
JlpyruM 3HaUYUMBIM OTIAWYUEM, OTPKEHHBIM B 4. 2 cT. 2.1 KoAIl P®, sBusercs
(dopManbHas BO3MOXHOCTh COBEPILIEHHUS aJMUHUCTPATUBHOTO MPAaBOHAPYILIECHUS HE
TOJBKO (PU3MYECKUM, HO U IOPUAMYECKUM JIMIIOM, B TO BpEMs KakK MPECTYIUICHHE
MOXKET OBITh COBEPIICHO TOJIBKO (PU3NUYECKUM JIUIIOM.

Takum 00pa3oM, MOXXHO ObLIO OBl TMoOJlarathb, YTO BOIPOC O COOTHOUIEHUU

MNPCCTYIUICHUA U aIMUHUCTPATHUBHOI'O IIPABOHAPYIICHUS CICAYCT 3aKPLITh. OI[HaI(O
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€CTh MOBOJI CUATATh PACCMaTPUBAEMBI BONPOC OTKPBITHIM. OH CBA3aH C MO3HMIMEN
Konctutynmonnoro Cyna P®, npencraBinennoit um B [loctanoBnenuu ot 14 anpens
2020 r. Ne 17-I1, B 0. 3 KOTOPOro B KOHTEKCTE XAPAKTEPUCTUKH aIMUHACTPATUBHOTO
MpaBOHAPYUICHUS] ~ XapaKTePU3yeTCs  YIOMUHAETCS  MPU3HAK  OOIECTBEHHOM
onacHocTu. Konctutynmonsslii Cyn PO, B yacTHOCTH, yKa3bIBA€T HA BOBMOXHOCTH I10
OOBEKTUBHBIM 3JIEMEHTAM aIMHUHUCTPATUBHOTO TPABOHAPYIICHHS] CYIUTh H O
CyObEeKTUBHBIX. «B 4acTHOCTH, MO (PaKTUYECKUM OOCTOSATEIHCTBAM, YCTaHOBJIECHHBIM
Ha OCHOBE HCCJIEIOBAaHUS WU OLEHKH JI0KA3aTEJIbCTB U OTPAKAIOIIMM XapakTep H
CTENEHb ONACHOCTH HApYUIEHHs, €ro MOCJIEICTBHS, MOXHO ONpPEIEIUTh H
XapaKTEPUCTUKN BUHBI HAPYIIUTEISA, B TOM YHCJIE IOPUANYECKOro uta» [3].

W3 mnpencraBneHHONW (GOPMYIHPOBKH OYEBUIAHO OJHO3HAYHOE MpPHU3HAHUE
KoncrurynmonneiMm Cynom P® mpuszHaka oOIIECTBEHHONW OMACHOCTH WMEHHO Y
aIMUHUCTPATUBHBIX MPAaBOHAPYIICHUM. Takas MO3UIUs, C OJHOM CTOPOHBI, BIIOJIHE
MOHSTHA, YYUTHIBasS  (DAKTUUECKUN  XapaKTep MHOTUX  IpaBOHAPYIICHUH,
npenycMoTrpeHHbix HopMamMu KoAIl P®. C gpyroil CTOpoHBI, J1aHHAs MO3WILIUS B
ONpPENENEHHON CTENEHN MPOTUBOPEUUT MO3ULMU 3aKOHOJATEINS, MMPEACTABICHHON B
YK PO.

A. M. TepacumoB 1eybi0 (3a7a4eii) yroJOBHOTO 3aKOHOJATEIhCTBA CUUTAET
OLICHKY MpPECTYNHBIX JACSHWM, KOTOpPbIE OIMACHBI JIJISl CJIIOKUBILIErOCs B 0OIECTBE
MaTepHUAJIbHOTO TIOPAJIKA, a 3aJa4eil aMUHUCTPATUBHO-JEIUKTHOTO MpaBa — OIIEHKY
JIeSTHUN, KOTOPBIE HETaTUBHO BIMSIFOT UIMEHHO Ha ITPABOMOPSIOK KaK MPaBOBYIO GopMy
OOIIIEeCTBEHHBIX OTHOIIEHUH, a HE HA UX CYIIHOCTHBIE acmiekTh [4, ¢. 10]. [lomaraem,
YTO Takas MO3UIIMS HE JIMIIEHA OCHOBAHUM, OIHAKO pa3rpaHUYeHUE MPECTYIUICHUN U
aIMUHHUCTPATUBHBIX MPABOHAPYUIEHUW HMCXOJs U3 TAKOTO IMOAXO0Ja MPEACTABISACTCS
KpaiiHe MpoOJIeMaTUYHbIM.

Henp3s He commacutrbcs ¢ A. A. [IMOHTKOBCKMM W JIPYTMMH COBETCKHUMH
HCCIIEIOBATENSIMUA B TOM, YTO «COOTHOILIEHHE MEXY MPECTYIUIEHUEM U MPOCTYIIKOM
HE SIBJISIETCS pa3 M HaBCErJa JaHHBIM, & MEHSETCA B 3aBUCUMOCTH OT KOHKPETHBIX

HUCTOPUYECKUX YCIIOBHM pa3BUTHS... TocynapctBa» [8, c¢. 41]. DTo o3Hadaet, 4TO
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BOIIPOC COOTHOILIEHHSI MPECTYIUIEHUS W [PAaBOHAPYILIEHUS, B TOM YHUCIE
aAMUHUCTPATUBHOTO IIPaBOHAPYLICHUS, B Pa3HbIE HUCTOPUYECKHUE MEPUONABI JOJKECH
pemarbcsl Mo-pa3sHOMY, C YYETOM AaKTyaJIbHbIX IPABOBBIX peaivii, B TOM YHUCIIE U
3aKOHOJATENBCTBA.

B 3T0i cBA3M y4€T 3aKOHOJATENIbCTBA NPEIACTABISAETCS YMECTHBIM M JIaXKe
00s13aTebHBIM B PAMKAX TEOPETUUECKOTO UCCIEI0BAHUS XOTS ObI IOTOMY, YTO JIHO00M
3aKOH, B TOM YHCJIE, IIPELyCMaTPUBAIOIINKM YTOJOBHYI0, aIMUHUCTPATUBHYIO U UHYIO
OTBETCTBEHHOCTb, €CThb B OIPEACIEHHON Mepe pe3ylbTaT pPa3BUTHS Hay4yHO-
TEOPETUUECKUX MPEACTABICHUHN O TOM WK UHOM (heHomene. B nannom cinyuae YK PO
n KoAIl P® ectp cBoero poma pe3ynbraTbl JIOKTPUHAIBHOTO OCMBICICHUA
MPECTYIUICHUS U TPAaBOHAPYLIEHUSI.

B koHTekcTe m3nokeHHOro mHrepecHa uaes A. M. CmupHOBa 0 TOM, 4TO C
y4e€TOM Hajlu4Msl OOIIECTBEHHONW ONACHOCTH B CIIy4a€ COBEPIICHUS HE TOJIBKO
YTOJIOBHO HAaKa3yeMbIX, HO U JIPYTMX IPABOHAPYIICHUH, ONPEAEIATh NPECTYIICHUE
cienyeT MMEHHO Kak jesHue, 3amperieHHoe Hopmamu YK PO [11, c. 421], Ge3
yYKa3aHUs Ha UHbIEC IPU3HAKU.

C Takoil naee, KOHEUHO K€, HENb3s COMIACUTHCS, ITOCKOJIBKY MCKIIFOUEHUE W3
ONpEIEICHHUS] TOHATUSl «IPECTYIUICHUE» TaKUX XapaKTEPUCTHK, KaK BUHOBHOCT,
HaKa3yeMOCTb, o011IecTBeHHAs OIACHOCTH MOKET OTPa3UThCS Ha
IIPaBOIPUMEHUTENBHON NpakTuke. Ho ecnu certuac nmeer MecTo, 1o KpalHen Mepe,
npu3HaK OOILIECTBEHHOW OMAcCHOCTH, TO B ClIy4ae OTKa3a OT TAaKOro MpH3HAaKa Kak
[IABHOTO OTJIMYMS MPECTYIJICHUs], TOTpeOyeTcs UCKaTh WHBIE OTIMYHUS, YTO MOXKET
oKazarhbcs enieé 6osee mpoOIeMaTHYHBIM.

TyT HEBO3MOXKHO He comtacutbes ¢ A. M. I'epacMMOBBIM, yCMaTpyUBarOLIMM B
COBPEMEHHBIX TEHACHIMSIX Pa3BUTHUsS YTOJIOBHOTO WM aJAMUHUCTPATUBHO-IEIUKTHOTO
npaBa MPU3HAKU PAa3MBITHUSI TPAHUI, B TOM YHCJIE BBUIY BO3POXKICHHS MHCTUTYTA

aIMUHHUCTPATUBHON nperoauuu [4, c. 10].
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[Ipoananu3upoBan TEOPETUUYECKYIO poOJIeMaTHKY, Kacarolrycs

COOTHOILICHHSI NMPECTYIUIEHHSI U MTPABOHAPYLIEHUS, YUYUThIBAsI HOPMbI JEHCTBYIOIIETO
3aKOHO/IaTENbCTBA, MOXKHO CIIENaTh CIEAYIOIINE BHIBODIL:

1) mpaBoHapyLIeHH ecTh HanOoJIee MPOKask KaTeropusi, BKIIOYAoIas B ceods
MPAKTHYECKH JI00bIC HAPYIIEHUS MPABOBBIX HOPM; U B 3TOW CBS3M MPECTYIUICHUE, a
TAaK)K€ aJMUHUCTPATUBHOE IIPABOHAPYIICHHE MOXKHO CUUTaTh PAa3sHOBUIAHOCTAMMU
MIpaBOHAPYLICHMIT; MPUUEM MPECTYIUICHUE SIBISIETCS. HanboJee cepbE3HbIM, Hanbosee
3HAYUMBIM [IPABOHAPYILEHUEM;

2) KIIOYEBBIM OTIMYMEM MPECTYIUIEHHS CIIEQyeT CUuTaTb IPHU3HAK
00IIECTBEHHOW ONIACHOCTH, B TOM 4HcIIe ¢ yueToM HopM YK P®; anMuHHCTpaTUBHBIE
[IPAaBOHAPYIICHNUs NPU3HAKOM OOLIECTBEHHOW OIIACHOCTH HE OONagaroT, 4YTO HE
O3HAYaeT UX OTCYTCTBUE Y HUX IpPHU3HAKA BPEJOHOCHOCTH; B 3TOM CMBICIE JII000€
[IPAaBOHAPYIIEHUE BPEAOHOCHO (HECET ONpPENENEHHBIM BpEed), HO OMACHBI TOJBKO
IIPECTYILICHUE;

3) mpu3HaHUE OOUIECTBEHHO OMACHBIMU HE TOJBKO MPECTYIUICHUH, HO U
aJIMMHHUCTPATUBHBIX NPABOHAPYIIEHUN MPEACTABIACTCA OMMOOYHBIM, B TOM YHUCIIE
BBHUY mnpsMoro ykazaHusi B YK P® nHa orcyrcTBHe 0OIIECTBEHHOW OMACHOCTH Y
MaJIO3HAYUMBIX JeSHUHN, POpMaIbHO UMEIOIIUX MPU3HAKH MTPECTYIUICHHUS,

4) xputepuil OOIIECTBEHHOW OIACHOCTH SIBJISIETCS B OMpPEACIEHHON Mepe
CYOBEKTUBHBIM U YCJIOBHBIM, M JIOJDKEH pacCMarpUBaTbCsl HCKIIOYUTEIBHO
IIPUMEHUTENBHO K peajusiM KOHKPETHOTO BPEMEHM, B CBSI3U C YEM OJHO3HAYHOE
onpeseneHre OOIIECTBEHHOW OIMACHOCTH JaTh HE IMPEACTABIAETCS BO3MOXKHBIM;
OJTHAKO HE BBI3bIBAET COMHEHHH I1€1eCO00pa3HOCTh OMpeaesieHne OOIEeCTBEHHOM
OMAaCHOCTH MCXOJSl U3 KaYE€CTBEHHBIX U KOJMYECTBEHHBIX MApPAMETPOB MPUUNHEHHOTO
Bpela, a Takke C Y4yeToM camoro Tmpeamera (0ObEKTa) MOCATaTeIbCTBA, €ro
OOLIECTBEHHOW M TOCYAapCTBEHHOM 3HAYMMOCTU C TOYKM 3PEHHsI HAlMOHAJIBHOTO

npasa.
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AHHOTALIUA

B crarbe npeMMyIIECTBEHHO B HAyYHO-TEOPETHYECKOM AaCIEKTE HCCIEAYIOTCS
HEKOTOpPbIE€ BOMPOCHI, OTPAXKAIOIINE MOHUMAHUE COLMAIbHON (YHKIIUU TOoCcyAapcTBa
MPUMEHUTENIBHO K COBPEMEHHBIM peanusiM. 3arparuBaercsi Konctutymusi PO kak
HMCTOYHHUK HOPM, 00€CTIeUnBaIOIIMX BOILIOIEHUE COLMATBHON (PYHKIIMU rocydapcTBa
B Poccun, u 060CHOBBIBaeTCs MpakTU4ecKasi 3HAUUMOCTh TEOPETUUECKUX BOMPOCOB,
CBSA3aHHBIX C MOHMMAaHHEM JaHHOW (QyHKUMU. OOpaiaercs BHUMAaHUE HAa HaJIU4He
YCJIOBHOTO JEJEHUS POCCHUMCKOTO HACEJIEHUS Ha JBE KaTeropuud MO YPOBHIO
MaTepUaIbHOTO OJaroCOCTOSIHUS, YTO OINOCPEAyeT HEOOXOIUMOCTh AaKTUBHOTO
y4acTHsl TOCYy/IapCTBa B 3KOHOMHUKE B paMKax peajii3alii COLMaIbHON (YyHKIHH, B
LEeJSIX HUBEJIMPOBAHUS CYIIECTBEHHOrO pa3pbiBa B OJarococTosHUM. BolaeneHsl
HEKOTOpBIE MOAXOMbI, C MO3UIUU KOTOPHIX pacCMaTpUBAETCSl COLMANIbHAS (PYHKIIHS
rocyJ1apCcTBa M MOJYEPKUBAETCS MPUHIUIIMAIBHOE Pa3IM4KMe MOHATHN «COLMAIbHAs
GyHKIUS ToCcyAapcTBay M «(YyHKUMM COLMAIBHOTO TrocynapcTBay. OTMmedeHa
0OyCJIOBJIEGHHOCTh pe€aliu3alli COUMAIbHON (QYHKIMU TOCYAapCTBA PBHIHOYHBIM
XapakTepoOM SKOHOMMKH. YKa3aHO Ha HEMNOCTOSHCTBO ITOHMMAHMUS COLMAIBHOU
byHKIIMM rocygapcTtBa U €€ O0YyCIOBIEHHOCTb, B TOM YHCJE, YPOBHEM pa3BUTHS
rocyaapctBa. CenanHbli BBIBOJ O HEOOX0IMMOCTH IEPBOOUYEPETHON OPUEHTAIIUHU HE
Ha MPEIOCTaBICHNE TOTOBBIX COIMANBHBIX OJIar, a Ha (hOpMHUPOBAHUE OJIATOTIPUATHBIX
YCJIOBHM rpakJaHaMm JJIsl CAaMOCTOSATEIbHOTO CO3AaHus (MJIM) WM MOJTYYEHUs TaKUX
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Abstract

The article mainly examines some issues reflecting the understanding of the social
function of the state in relation to modern realities from a scientific and theoretical
perspective. The article touches upon the Constitution of the Russian Federation as a
source of norms ensuring the implementation of the social function of the state in
Russia, and substantiates the practical significance of theoretical issues related to the
understanding of this function. Attention is drawn to the existence of a conditional
division of the Russian population into two categories according to the level of material
well-being, which mediates the need for active government participation in the
economy as part of the implementation of a social function in order to offset a
significant gap in well-being. Some approaches are highlighted from which the social
function of the state 1s considered and the fundamental difference between the concepts
of "social function of the state" and "functions of the welfare state" is emphasized. The
conditionality of the realization of the social function of the state by the market nature
of the economy is noted. It is pointed out that the understanding of the social function
of the state is unstable and that it is conditioned, among other things, by the level of

development of the state. The conclusion is made about the need to prioritize not the
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provision of ready-made social benefits, but the creation of favorable conditions for
citizens to independently create (or) receive such benefits.

Keywords: state guarantees, the state, the Constitution of the Russian Federation,
duties of the state, social policy, social function of the state, measures of social support,

social security, functions of the state

Introduction

In the theory of state and law, among the basic problems can be identified the
problem of determining the functions that it should perform. And we are not talking
about the functions that it assumes formally, providing for the relevant norms in the
basic law of the country (constitution), but about those that seem important from the
point of view of the modern scientific view of the state, from the point of view of state-
legal doctrine.

Questions concerning the interpretation of the social function, the definition of
its content, and the definition of ways to implement it are controversial not only in
practice, but also in the scientific and theoretical aspect, since modern science presents
a lot of opinions on each of the significant aspects, despite the presence of some general
vision of the social function as an important component of the activity of a civilized
state governed by the rule of law. In this regard, it is important to understand the key
aspects of this issue and present some suggestions that will help at least partially
concretize some controversial issues related to the theoretical understanding of the
social function of the state, including from the point of view of modern Russian law.

The main part

The problem under study is by no means exclusively theoretical, since it is
closely intertwined with the problems of legislative regulation, primarily regulation
within the framework of constitutional law and social security law. However, in this
study, the main emphasis is placed on the scientific and theoretical component, namely,
on understanding the nature of social functions, its content and justification of its

significance in general.
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Describing the inseparable connection with the practice of legislative regulation.
Let us point out some norms of the Constitution of the Russian Federation [1], which
embody, if not practical, then at least formal implementation of the function under
consideration.

First, Article 7, where the Russian state is referred to as a social state, which is
expressed in the declared orientation of its policy towards ensuring conditions for a
decent life and free human development. In addition, this article lists a number of
significant components of the social function, in particular:

- the minimum wage;

- state support for the family, motherhood, fatherhood, and childhood;

- support for disabled and elderly people;

- development of the social services system;

- provision of state pensions, allowances and other social guarantees (guarantees
of social protection).

In addition, the Constitution of the Russian Federation contains some other
norms that reflect the social orientation of Russian politics, in particular, Article 13
prohibits incitement to social discord, Article 19 provides for equality of guarantees,
including the prohibition of restrictions based on social affiliation. In a number of
constitutional norms, the State, represented by State authorities, is entrusted with the
implementation of specific social functions (duties, powers). That is, there is no doubt
about the practical significance of the social function, but from the point of view of its
theoretical understanding, some difficulties arise, which are important to pay attention
to precisely because of their connection with the practice of constitutional
development.

Certain reasons for understanding the social function can be seen in the presence
of a conditional division of Russian society into two parts:

- well-off individuals, including those who have super-incomes;

- the bulk of the population, whose social standard of living is at or close to the

level of poverty [8, p. 4].
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Of course, this division is very conditional, if we talk about specific statistical
data, but from the point of view of theoretical understanding of the social problem, this
division is quite understandable and appropriate. It contains quite clear contradictions
that the state should level out precisely in the framework of the implementation of the
social function.

Certain contradictions in the understanding of the functions of the state as a
whole, and the social function in particular, are caused by differences in approaches
that are chosen by different researchers. For example, the following functions are
considered:

- in the context of an activity-based approach (as the activity of the state);

- in the context of the subject-policy approach (as the direction and content of
the policy);

- from the point of view of the socio-teleological approach (as a manifestation
of the social purpose of the state) [8, p. 14].

Of greater interest is the latter approach, where social functions are seen

precisely in the purpose, in the role of the social function.

In addition, from a legal point of view, the literature also identifies three aspects
of understanding the social state, depending on the interpretation of the concept of
"social":

- social is understood in the general sense as social.

- social reflects the social status of a person, his relationship with society;

- social means consideration of issues in the economic (socio-economic) aspect,
from the point of view of providing benefits (socially significant benefits) to members
of society [8, pp. 18-19].

In this article, the author focuses on the third approach, understanding the social
State as a state where a certain level of well-being is provided, and this and such

provision of the level of well-being is the main purpose of the state.
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Of course, the social function of the state is inextricably linked with other
functions [8, p. 33], however, this does not prevent its special allocation and
consideration as relatively independent.

The idea of the social function of the state can be considered the result of
centuries-old confrontation between unprivileged and privileged classes and the
development of philosophical ideas about the state and law. Moreover, these ideas were
especially actively developed in Modern times by such thinkers as J. R. R. Tolkien. J.
Rousseau, A Saint-Simon, S. Fourier, R. Owen [8, p. 17].

Of course, the lessons of the October Revolution of 1917, as well as the policy
of the Soviet state throughout the entire period of its existence, could not but affect the
formation of modern ideas about the social state, because the Soviet Union was one of
the first states to provide real guarantees of social protection for working citizens,
including in terms of limiting the length of working 8-hour working day) and providing
opportunities for recreation [2], although the idea itself was originally outlined 100
years before the Revolution by R. Owen in the form of the slogan: "Eight hours is work.
Eight hours of rest. Eight hours of sleep" [6, p. 182].

Of course, in the modern theory of state and law, the understanding of the social
function has radically expanded in comparison with what it was at the beginning of the
twentieth century, and now the essence of this function is interpreted fundamentally
differently — in the context of all aspects of human existence in the economy. This
provides the basis for an extended definition of the content of this function.

Taking into account the extremely broad understanding of the social function,
the following three components can be distinguished in its content:

- protection of a person from social risks that exist in economic realities (in
relation to Russia and most countries of the world, these are risks of a market
economy);

- creation of prerequisites (conditions) for the development of the social sphere

of society;
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- distribution (redistribution) of socially significant material resources in the
interests of the entire society and the state [8, pp. 43-70].

Therefore, the social purpose of the social function and its role is seen, among
other things, in creating a certain balance in society. Moreover, the main reference point
for ensuring this balance is the economic aspect of human life, since it is the economy
that is the foundation on which all other conditions for a prosperous life are created,
including those that have an intangible component, but depend on it (culture, education,
healthcare, certain spiritual values).

Yu. N. Belyaeva considers the functions of the social state as directions of its
activity, directions of its policy, ensuring the formation of a standard of quality of life
of the population, improving the quality of life of the population and the absence of
need for state assistance [4, p.102]. This approach generally reflects the content and
social function of the State. However, it is important to emphasize the fundamental
difference between the social function of the state and the functions of the social state:
the social function of the state is precisely an activity in the social sphere; as for the
functions of the social state, they do not always have a social orientation, so the concept
of "function of the social state" is broader than the concept of "social function of the
state".

N. V. Antonova and O. Y. Eremina write about social functions (specifically in
the plural), seeing them in the state system of social protection and social security,
which is aimed precisely at ensuring proper living conditions and providing means of
livelihood [3, p.91]. While we agree with this vision as a whole, let us note that the
provision of funds is only one of many aspects of the implementation of a social
function. And, of course, this function can never be reduced to providing something,
especially in a market economy.

In the theory of state and law, however, the question of expanding or narrowing
the social function remains controversial for many years, especially in the post-Soviet

period, despite the fact that the norms of the Constitution of the Russian Federation
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declare Russia as a social state. At the same time, of course, no one questions the need
for the state to perform this function.

Professor O. V. Martyshin points out the negative attitude of supporters of the
idea of the social state to economic liberalism, while emphasizing that the idea of the
social state is based mainly on the works of representatives of socialist and communist
theories [7]. While recognizing the presented position as reasonable, we note that
supporters of economic liberalism are also no strangers to the idea of a social state. The
only difference is in the range of social guarantees that are considered necessary to
provide the population with one and the other. In this regard, supporters of a liberal
economy, of course, are in favor of a less extensive range of social guarantees.

Recognizing the controversial issue of the breadth of social support measures
(social assistance), reflecting the implementation of the social function, we should
agree with I. M. Blokhina and her co-authors that the social function of the state in
relation to Russia, of course, should include measures to overcome poverty and
improve the well-being of the general population, including ensuring access to health
care and education, assistance in providing comfortable housing, and stimulating the
birth rate [5, p. 261].

That 1s, the social function in some cases can be realized by directly providing a
certain good, in others - by creating conditions for citizens to receive it independently.
This 1ssue is implemented differently for each component of the social function, and it
is hardly possible to offer a single approach.

We consider it possible to agree with G. N. Tarasova that at the moment there
has been a certain shift in understanding the quality of life [9, p. 156]. In this sense, the
understanding of a social function cannot always be interpreted in the same way, at
least in terms of its content and individual elements. Therefore, of course, the social
function of the state is a dynamic category, largely depending on the level of
development of the relevant state, the specifics of certain areas of its policy. And it is

quite natural to have an excessively broad understanding of the social function of the



Modern Scientific Research and Results
CogpemeHtble HayuHble UCCIE008AHUS U PE3VTbMAmbl Nel/2026

state in the conditions of the socialist order and a narrower one in the conditions of the
capitalist order.

Conclusion

The social function of the state, in the author's opinion, should be considered as
an integral basis of a civilized modern state governed by the rule of law, which is
necessary not only to ensure an acceptable (maximum possible) level of well-being of
the population, but also to steadily increase this level. This is a dynamic category,
largely determined by the real capabilities of the state, and largely dependent on the
current political, economic and legal order. Therefore, the social function is certainly
considered more broadly within the framework of a socialist state than in the context
of a capitalist state.

Taking into account the specifics of the Russian legal system and the
Constitution of the Russian Federation, which guarantees economic freedom to the
population, the social function of the state should be considered taking into account
this factor and should be focused mainly not on providing ready-made social (material)
goods, but on creating favorable conditions for their independent creation and (or)

receipt.
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AHHOTAIUA

B HacTtosimiel crTaThe paccMaTpPUBAIOTCS PEIWTHO3HBIE HOPMBI B KOHTEKCTE
COLUMAIBHBIX  PETYJATOPOB  MPUMEHUTEIIBHO K  COBPEMEHHOMY  CBETCKOMY
rocyJ1lapCcTBy. AKIUEHT JI€aeTCd UMEHHO Ha TEOPETUKO-IPABOBOM AacHEKTe, XOTA U
HEKOTOPBIE 3aKOHOAATENIbHBIE BOMPOCHI 3aTparuBalOTCa. B dacTHOCTH, aBTOP
MPEANPUHUMAET TOMBITKY OCMBICIIUTh U JaTh OOBEKTUBHYIO OLIEHKY PEIMTHO3HBIX
HOPM C TOYKM 3peHus aenctByromerd Koncrutynum PO B nemoM U OTIENbHBIX €€
MOJIOKEHUHM, TMOCBAMIEHHBIX BoOMpocaMm penuruu. OOOCHOBBIBAETCS HEpa3phbIBHAS
B3aMMOCBSI3b COBPEMEHHOTO CBETCKOI'O MPaBa U €ro HOPM C PEIIUTHO3HBIM ITPABOM U
PETUTHO3HBIMU HOpMaMH. JlesaeTcsi BBIBOJ O HEIEIeCOO0pPa3HOCTH MOJHOIO OTKa3a
OT PEJUTHO3HBIX HOPM BBHJIY HX POJIM KaK pEryasiTOpoB CaMOCO3HAHUS,
MPaBOCO3HAHUS W TOBEACHUS TpaxkaaH, mnpudéM Oosiee HAAEKHBIX, YEM
MpaBOCO3HaHUE, 0a3UPYIOIIEecs Ha HOpMaxX CBETCKOTO Mpana. Takke 000CHOBBIBAETCS
BOKHOCTh COXPAaHEHMsI OajaHca MEXAY PETUTHO3HBIMH U CBETCKUMHU HOpPMaMH, C
MPUOPUTETOM TIOCIAEAHUX B YCJIOBUAX COBPEMEHHOTO CBETCKOTO TOCYyHapCTBa,
00111eCTBY KOTOPOT'O CBOMCTBEHHA OTpe/IeIEHHAS CTENEHb PETUTHO3HOCTH.
Kuaruesbie cioBa: rocynapcrso, Koncruryuuss PO, Hopmbl MOpasnu, HpaBCTBEHHbBIE
HOPMBI, IIPaBO, PEJIUTHMO3HBIE HOPMBI, CBETCKOE TOCYJIApCTBO, CBETCKOE IIPABO,

CONUAJIbHBIC PCTYJIATOPBI, STHYCCKHNC HOPMBI
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Original article

THE PLACE OF RELIGIOUS NORMS IN THE SYSTEM OF SOCIAL
REGULATORS OF THE MODERN SECULAR STATE: THEORETICAL
AND LEGAL ASPECT

Stephen Farrall, Ph.D., Professor of Criminology (Faculty of Sociology and
Social Policy), University of Nottingham, Nottingham, United Kingdom

Abstract

This article examines religious norms in the context of social regulators in relation to
the modern secular state. The emphasis is on the theoretical and legal aspect, although
some legislative issues are touched upon. In particular, the author attempts to
comprehend and give an objective assessment of religious norms from the point of
view of the current Constitution of the Russian Federation as a whole and its individual
provisions on religious issues. The article substantiates the inextricable relationship of
modern secular law and its norms with religious law and religious norms. It is
concluded that it is inappropriate to completely abandon religious norms due to their
role as regulators of self-awareness, legal awareness and behavior of citizens, and more
reliable than legal awareness based on the norms of secular law. It also substantiates
the importance of maintaining a balance between religious and secular norms, with the
latter taking precedence in a modern secular state, whose society is characterized by a
certain degree of religiosity.

Keywords: state, Constitution of the Russian Federation, norms of morality, moral

norms, law, religious norms, secular state, secular law, social regulators, ethical norms
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BOITPOCBI TEOPETHUKO-ITPABOBOI'O OBOCHOBAHMUAA
IMPUMEHEHMUS IIIAPUATA B PEAJIUSAX IPABOBOM CUCTEMBI
CBETCKOI'O I'OCYJIAPCTBA

Teisnop Maiika I1., Ph.D., MemopuaabHblii yausepcuter Horodayunaienna,
Cenr-/I:xonc, Kanana, mtptaynfld@outlook.com

AHHOTALIUA

B cratbe 3aTparuBaceTcs BeCbMa HETUIIMYHBIN IS POCCUMCKOW IIPABOBOW HAYKHU
BOIIPOC TEOPETUKO-IIPABOBOTO OOOCHOBAHUS MCIOJB30BaHUS IIapHaTa B YCJIOBHSX
CBETCKOW TpaBOBOW cHUCTeMbl. lIpenmoceuikoii mis oOpameHuss K Tpooseme
MOCTYKWIO NpuHATHE PenepanbHoro 3akoHa oT 4 aBrycra 2023 roma Ne 407-D3 o
MPOBEACHUA HA TEPPUTOPUU OTHAEIBHBIX POCCUMCKUX PETMOHOB CIELHUAIBHOIO
DKCIIEPUMEHTA 10 BHEAPEHUIO B IOTOBOPHBIE OTHOLICHUS MPAKTUKH, UCKIFOYAOIIEN
HAa4WCIIEHHE  CCYJHOr0 MpPOLEHT, B paMKax JOTOBOPOB  IAPTHEPCKOTO
(MHAHCUPOBAHUSA, YTO MOXKHO PACIICHHTh KaK 3aMMCTBOBAaHUE OTIEIBHBIX HICH
MCIIAMCKOTO TpaBa 1, B YaCTHOCTH, IIapraTa B paMKax CBETCKOW MPABOBOM CUCTEMBL.
ABTOpPOM paccMaTpUBAIOTCS TPEACTABJICHHS O IIapuaTe Kak OOIIECTBEHHOM,
PEIIUTHO3HOM M TIPAaBOBOM SBJIECHHM, HO C TO3ULHUN COBPEMEHHOW CBETCKOU
opuandeckoit Hayku. OOpaiaercsi ocoboe oOpalaeTcss BHUMaHUE Ha HaJIUYME B
IapuaTe HWMEHHO IOPUIWYECKOM COCTABISIIOLIEH, HApsAy C PEIWTHO3HOM U
HPaBCTBEHHO-ITHUYECKOU. Jlaércs 0030p HEKOTOpBIX 3alpeTOB W OrpaHUYEHUH,
O0OYCIIOBJICHHBIX IIIAPUATOM M MPUMEHSEMBIX B HSKOHOMHYECKUX OTHOIICHUSX,
pEryJIMpyEMbIX HCIAMCKUM mOpaBoM. C TOYKM 3pEHHUS BO3MOXKHOCTU MPUMEHEHUS
iapuaTa B CBETCKOM IPaBE aBTOPOM BBIJEISIOTCA HEKOTOPbIE (POPMBbI. BO3ZMOXKHOTO
B3aMMOJEHUCTBUA CBETCKOIO UM IIAPUATCKOrO0 IpaBa. TeopeTHYEeCKue uJIeH
WJUTIOCTPUPYIOTCS. MPAKTUYECKUMHU MPUMEPAMHU MCIOJIb30BAHUS NPaBWJI LIapuaTa B
3aKOHOJIATEJIbHOM M TMOA3aKOHHOM PEryJIMpPOBAaHUH, JOTOBOPHOM M CyJEOHOM

IIPAKTHKC. OcHoBHas HAcsA, OTCTauBacMasaA B paMKaxX CTaTbH, 3aKIOYaCTCA B
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BO3MO>KHOCTHM IIPUMEHEHUS IIapUaTa JINIIb KaK AJIEMEHTA, OTYACTH JOIOIHAOIIETO
CBETCKOE IIpaBO B CIydYasX MAUCIHO3UTHUBHOIO pETYJIHPOBAaHUSA, IPHU YCIOBHH
COXPAaHEHMUS BENYIUEH POJIM CBETCKUX HOPM, OTCYTCTBUM SIBHBIX IPOTUBOPEYMUH, U
NPUMEHEHUN HCKIIOYUTENBHO (OpMajbHBIX MPaBUJI, BIUCHIBAIOIIUXCS B CBETCKHE
IPEICTABICHUS O NPaBEe U OOIIECTBEHHBIX IIPABOOTHOLICHHUSX.

KaloueBble ciaoBa: umnoreka Mypabaxa, uciam, Koncrutrymuss P®, cerckas
[IpaBOBasi CUCTEMA, PEIMTHO3HOE IPABO, PEJIUTUA, CBETCKOE IOCYAAPCTBO, CBETCKOE

[IpaBo, MapuaT

Original article

ISSUES OF THEORETICAL AND LEGAL SUBSTANTIATION OF THE
APPLICATION OF SHARIA IN THE REALITIES OF THE LEGAL SYSTEM
OF A SECULAR STATE

Micheal P. Taylor, Ph.D., Memorial University of Newfoundland, St. John's,
Canada

Abstract

The article touches upon the issue of theoretical and legal justification of the use of
Sharia in a secular legal system, which is very atypical for Russian legal science. The
prerequisite for addressing the problem was the adoption of Federal Law No. 407-FZ
of August 4, 2023 on conducting a special experiment on the territory of certain
Russian regions to introduce into contractual relations a practice that excludes the
accrual of loan interest within the framework of partnership financing agreements,
which can be regarded as borrowing certain ideas of Islamic law and, in particular,
Sharia within the framework of a secular legal system. The author examines the
concepts of Sharia as a social, religious and legal phenomenon, but from the
perspective of modern secular jurisprudence. Special attention is paid to the presence
of a legal component in Sharia, along with a religious and moral-ethical one. An
overview 1s given of some of the prohibitions and restrictions imposed by Sharia and

applied in economic relations regulated by Islamic law. From the point of view of the



Modern Scientific Research and Results
CogpemeHtble HayuHble UCCIE008AHUS U PE3VTbMAmbl Nel/2026

possibility of applying Sharia in secular law, the author identifies some forms. possible
interaction of secular and Sharia law. The theoretical ideas are illustrated by practical
examples of the use of Sharia rules in legislative and subordinate regulation,
contractual and judicial practice. The main idea defended in the framework of the
article is the possibility of applying Sharia only as an element partially complementing
secular law in cases of dispositive regulation, provided that the leading role of secular
norms is preserved, there are no obvious contradictions, and the application of
exclusively formal rules that fit into secular concepts of law and public legal relations.
Keywords: Murabakh mortgage, Islam, Constitution of the Russian Federation,

secular legal system, religious law, religion, secular state, secular law, Sharia

BBenenue

ITpaBoBas cuctema J1000ro rocy1apcTBa, HAXOASCh B MOCTOSIHHOM Pa3BUTUU U
TpaHcHOpMUPYSICh O BIUSHUEM CaMbIX Pa3HbIX (PAKTOPOB, aJaNTUPYETCS K pEaTUsIM
KOHKPETHOTO TOCY/IapCTBa, B TOM YHCJIE IOCPEICTBOM 3aUMCTBOBAHUS TEX WM MHBIX
LEHHOCTEW, OMbITa, MPOUYUX BJIEMEHTOB PETYISTUBHOTO XapakTepa U3 KyJIbTypHO,
PEUTUO3HOM, UHBIX c(hep 0OIIEeCTBEHHON KU3HH.

Hampumep, B COBpEMEHHOM MHpE HMEIOT MECTO Clydyah 3auMCTBOBaHUS
CBETCKMMHU IMPABOBBIMH CHCTEMAaMHU HEKOTOPHIX HHCTPYMEHTOB COIMAJIBLHOTO
PETYIUpPOBaHUS, UMEIONTNX PEIUTHO3HYIO pupoy. [logoOHbIe ciyuan mpencTaBisoT
0COOBIN HAay4YHBIH MHTEpEC BBHUJLY CBOEU PEIKOCTH, HECTAHAAPTHOCTH, U IICHHBI KaK
OMBIT COBMEIIEHUS H3HAYAJIbHO MPOTUBOpPEYAIUX JPYr JApPYyry CBETCKHX U
PEJIUTHO3HBIX IIEHHOCTEH NMEHHO B YCIIOBHUSIX CBETCKOM MPABOBOM CHUCTEMBI, IPUYEM
0e3 NPUHLMIIMAILHOTO HW3MEHEHHusi ee Xapakrepa. OOUH M3 TaKUX CIy4aes,
OTpaXamIIUKA 3aUMCTBOBAaHME HEKOTOPHIX HIEH uciaama (mapwara) B pamKax
IPAKJAHCKO-TIPABOBOTO  peryaupoBaHus  unoreku  («umoreka  Mypabaxay),
paccMaTpuBaeTCsi B HACTOAILIEH CTaThe, C TOYKU 3PEHHs] TEOPETUKO-IIPABOBOIO
000CHOBaHHH.

OcHoBHAA YaCTh
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[oBops 0 Bompocax INPUMEHEHUs IIAPUATA B PEAIMSAX IPABOBOM CHUCTEMBI
CBETCKOI'O TOCYIapCTBa, aBTOP CYMTAET MPUHUMUIIAAIBHO BaXXHBIM OOpaTHUThH
IIEpPBOOYEPEIHOE BHUMAHUE HA KOHCTUTYLIMOHHBIE HOPMBI, KOTOPBIE B JAHHOM CIIy4ae,
0e3ycIIOBHO, TPUHUMAIOTCS 3a OCHOBY. Bo-mepBbix, cT. 1 Koncturynuu PO [1]
npoBo3niamaer Poccrio Kak JEeMOKpaTHYECKOE TOCYAapCTBO C PecmyOIMKaHCKOM
dbopmoii TipaBiIeHUS; BO-BTOpPOH, cT. 14 ompexaenser craryc Poccum kak CBETCKOTO
rocynapcrsa. Mcxoas U3 3TOro, TEOPETUKO-IPABOBBIE BOIPOCH PACCMATPUBAOTCS B
KOHTEKCTE 3aMMCTBOBAHMS JIMIIb HEKOTOPBIX 2JIEMEHTOB IIAPHUATA, HE BCTYIIAIOIIUX B
Kakue-1100 npoTuBopeuns ¢ 3akperiéHHpiMU B Koncturyunu PO unesmu.

N 31ech BaXKHO YTOUYHHUTH IIOHMMAaHUE IIapuara ¢ TOYKU 3PEHUsS COBPEMEHHOMN
IOPUCTIPYACHIIMY, NPUYEM CBETCKOM, M KOHEYHO, C OIIOpOM Ha TpPyAbl aBTOPOB,
pacCMaTpUBAIOIIMX €r0 MCKIIOUHUTENIBHO B KOHTEKCTE CBETCKOTO TOCYyAapcTBa W
CBETCKOM mpaBoBoM cuctemMbl. b. A. AHTOHOB — oIMH W3 HHUX. B ero craree
IIOYEPKUBACTCS, YTO WIAPUAT MPOIMIEN JOCTATOYHO JJIUTEIBHBIA IIyTh PAa3BUTHA,
YCJIOBHO COCTOSAIIMN W3 HECKOJIBKHUX JTAloOB TpaHCPopMaluu U B pe3yjibrare Ha
CETOMHSIIIIHAM JIEHb OH CTaJl CBOETO pojia CyOCcHIMapHOM MpaBOBOM KOHIIETITHEH [0, C.
79].

OTyacTu yka3aHHBIM aBTOpP MpaB, OTMEUas HAJTUUUE ONPEICIEHHBIX N3MEHEHMI
JTAaHHOW MPpaBoBOM KoHIENIMK. OMHAKO MBI HE MOXKEM COTJIACUTHCS C CyOCHIMapHOM
poisibto mapuara. Ckopee ero MO>KHO Ha3BaTh BCIIOMOTATEIbHBIM MHCTPYMEHTOM, IO
KpallHE Mepe MPUMEHUTEIBHO K IPAaBOBOM CHCTEME COBPEMEHHOIO CBETCKOIO
roCy/l1apcTBa, IOCKOJIbKY HMEHHO CBETCKHM MPEJICTaBICHHUS O MHpe, OOIIECTBE,
TOCYyIapCTBE JIEXKATh B OCHOBE CBETCKOM TMPABOBOM CHUCTEMBI. XOTSA €CIIH
paccMarpuBarh MapuaT MIPUMEHUTENBHO K OTAEIBbHBIM BOIIPOCAM, PETYIUPYEMBIM UM
B COOTBETCTBMU C HOPMAMH CBETCKOTO IpaBa, TO BOZMOXXHO, CyOCHIMAPHOCTh TOXKE
UMEET MECTO OBbITh.

Ecnu roBOpuTh UIMEHHO O CYIIHOCTH paccMarpuBaeMoro ()eéHOMEeHa, C y4eToM
PEIUTUO3HOTO aCleKTa, TO MOXKHO cortacuthes ¢ mpodeccopom I. . MypomiieBbiM B

TOM, 4YTO B caMOM oOmeM Buje Imapuar (apald. — «IpaBWIBHBIA MyTh») €CTh
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BBIPAKAIOIIMI BOJIIO AJlTaxa KOMILIEKC MPEANHCAHUN PEIIUTUO3HOTO, HPDABCTBEHHOTO
U TIPaBOBOTO Xapakrtepa, npeacTtabieHHbil B Kopane u Cynne [9, c. 83].

To ecTh yKa3aHHOE OIMCAHUE OTPAXAeT KOMIUIEKCHOCTh IIapuara Kak
COLIMATIBHOTO perynaropa. M B ueM-To OH Jaxe OJIM30K CBETCKOMY IpaBy, €CIIM HE
YUUTHIBATH HATMYUE PEIUTHO3ZHOM COCTABISIONIEH, BO MHOTOM O0YCIIOBIIMBAIOIIEH €ro
cMbIC. M KOHEYHO, TaHHBIM aCIEKT HE MOKET UITHOPHUPOBATHCA IPU PACCMOTPEHUU
BOITPOCA O BO3MOKHOCTHU 3aMMCTBOBAHUSI HEKOTOPBIX 3JIEMEHTOB IlIapuaTa B CBETCKOMN
IIPABOBOM CHCTEME.

[IpumeyarenbHO, YTO  OTACNBHBIE HCCIECNOBAaTENM HE  MOAYEPKUBAOT
KOMIUIEKCHBIN XapaKTep MapruaTa U COYETAHNUE B €r0 PaMKaxX HapsIy C PEIUTHO3HBIMU
MPEANUCAHUAMU TAK)KE MPEANHCAHUN NPABOBOTO, JTUYECKOIO M HPABCTBEHHOI'O
xapakrepa. Hanpumep, JI. T. KynueB xapaxkrepusyeT miapuar Kak KOMILJIEKC
npennucannii Kopana u Cynnsl [8, ¢. 23], He aKUEHTUPYSd BHUMAHHUE HA UX MPUPOJE.
B 310l CBA3M I 3HATOKOB MCjIaMa OTCYTCTBHE YKa3aHMM Ha COYETAHUE IIPABOBOMU,
PEIUTUO3HOM, ITUYECKOM COCTABJISIONIMX HE MMEET 0COOOro 3HaY€HUsl, MOCKOJIBKY
mapuaTr BOCIIPUMHHUMAETCS TOIMaTHYEeCKH, KaK HEKas €IMHAsl CUCTEMA MPEANHUCAHUN,
IIPEXKJIE BCEro, PENMIUO3HOIO, CBAIIEHHOIO xapakrtepa. OIHAKO € TOYKH 3PEHHUS
IOPUIMYECKOrO aHallM3a yYKa3aHHbIE KOMIOHEHTBbl 0C000 BaXKHbI, TOCKOJIbKY UMEHHO
X Hamuyue OaéT BO3MOXKHOCTh paccMarpHuBarh IIapuara Kak OOBEKT MpPaBOBOTO
3aMMCTBOBaHUS, MPUYEM JIMIIb B OTAEIBHBIX ACHEKTaX, COBMECTUMBIX C CBETCKOU
IIPaBOBOH CUCTEMOM.

BaxHOol  XapakTepUCTHMKOM  IIapuara  SBJISIETCS  HEU3MEHHOCTb  €r0
npeanucanuii. Xorss OHU OTIIMYAIOTCS ONPEAEIEHHON THOKOCThIO U YHUBEPCATbHBIM
xapaktepom [8, c¢. 23]. JlaHHbie OCOOEHHOCTH JAIOT BO3MOXXHOCTH, COXPaHSSI
MHOTOBEKOBBIE TPAINULINH, aJAITUPOBATH TE€ WY UHBIE UIEU K PEATHSIM COBPEMEHHOTO
o0lIIecTBa, U €CIU YK UAET pedb O CBETCKOM TOCYAAapCTBE, TO K PEAUsIM CBETCKOTO
3aKOHOJATEJILCTBA B LEJIOM H K HOpPMaMm, pPETYJIMPYIOIIMM  OTIEIbHBIE
MPAaBOOTHOIICHMS, TJ€ MIapuarT MOXKET OBbITh C ONpPENeIEHHOW YCIOBHOCTBIO

IIPUMEHEH.
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Pa3BuBasi mMpIcab 00 YMOMSHYTBHIX BBIIIE XapaKTEPUCTHKAX IIapuara, CTOUT
cornacutbest ¢ MHeHueM JI. T. KynueBa B yHHMBEpCaldbHOCTH, JUHAMUYHOCTH WU
BCEOXBATHIBAIONIEM  XapaKTepe  Imapuata Kak  CHCTEMbl  OOIIECTBEHHOTO
perymupoBanus [8, c. 23]. OgHako, TaKOBOW XapakTep OHA, OE3yCIOBHO, UMEET B
COOTBETCTBYIOILIMX UCIAMCKHUX TOCYIapCTBaX, a TAKXKE B CPE/ie BEPYIOUINX I'paXkiaH,
MPUIEPKUBAIOIINXCS KAHOHOB UCIaMa.

C TOUKM K€ 3pEeHHS 3aKOHOJATelIsi CBETCKOIO roCylapcTBa, KOTOPHIA 00s3aH
OpPUEHTUPOBATHCS B IMEPBYIO OUEpEb HAa CBETCKHME OCHOBBI IOCY/apCTBa W MpaBa,
mapuaT He MOXKET pacCMaTpUBAaThCSl KaK BCEOXBATHIBAIOIIAsl CUCTEMA. 3/1€Ch 3HAYEHUE
CKOpee UMEIOT HOPMBI U UJIEU, B LIEJIOM OTHOCAIIMECS K PETYJIUPOBAHUIO OTACIIbHbBIX
chep OOIECTBEHHBIX OTHOIICHUHM, HalpuUMep, HSKOHOMUKH. JlaHHO€ MHEHHe
0a3upyercs Ha TOM, YTO B OCHOBE CBETCKOTO IOCYJapCTBa BCE-TAKH JIEKHUT UMEHHO
CBETCKoe MpaBo. UTO ke KacaeTcs PEIMTHO3HbIX HOPM B LIEJIOM, B TOM YHUCJE U
IIApPUATCKUX, TO OHU 3aUMCTBYIOTCSI B OTIPEACIEHHON CTETIeHH (pparMeHTapHO, B T€X
npenesnax, B KOMX He BCTYIAIOT B MPOTUBOPEUHE C MOJOKEHUSIMU CBETCKOTO MpaBa.

3nech, OHAKO, HENb3 MUTHOPUPOBATH TOT (hakT, YTO IIApUart, Jaxe Oymydu
3aMMCTBOBaHHBIM (PparMeHTapHO B paMKaX CBETCKOM MPAaBOBOW CHCTEMBI, BKIIIOYAET B
ce0st TpU COCTaBIISIONIUX, @ UMEHHO:

- PEIUTUO3HYIO IOTMATHKY;

- OTUKY;

- HOPMBI ITPAKTUYECKOTO Xapakrepa [8, c. 23].

U B 3TO¥ CBSI3M OTHO OT APYTOro HeoTneauMo. HBIMU clIoBaMu, €CJIM B paMKax
CBETCKOM MPaBOBOM CHUCTEMbI 3aMMCTBYIOTCSI T€ WJIM MHBIC MPAKTUYECKUE HOPMBI, TO
MPUHIIUIINATIFHO BAXXHO YUYWTHIBATH HMX PEJIUTHO3HYI0 OCHOBY M 3TUYECKYIO
COCTABJISIFONTYI0, KOTOPBIC BAXKHBI, JJAXKE €CJIM COOTBETCTBYIOIIME HOPMBI (DOPMATIHLHO
He OyIyT 3aKperyieHbl B MICTOUHHKE CBETCKOTO MpaBa, 3aMMCTBYIOIIEM WU IIapuarta.

B pemennn BOMpOCOB, CBSI3aHHBIX C TMPUMEHEHHWEM IlIapuara B peansixX
CBETCKOM MPAaBOBOM CHUCTEMbl BAXHO IPUIECPKUBATHCA MAKCHMAJIBHO BO3MOXXHOM

KOHKPETHOCTH TIpU W30paHWW TE€X WU WUHBIX UAeH st 3amMcTBoBaHHs. [lo sToi
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NpUYMHE, HAIpUMEp, TaKUe XapaKTepUCTHKU IIapHara, Kak HAeadbHOCTb €ro Kak
MoJIeau (OpUEHTHpA) JUIsl MyCyJIbMaHUHA, CTEP)KHEBOE 3HaueHue i uciama [11, c.
38], 0co0oif poiy HEe UrparoT ¢ TOUKH 3PEHHUs NPUMEHEHHUsI B CBETCKOM IpaBe. Benp
€CJIM TOBOPUTH O MPUMEHEHUHU TE€X WM MHBIX U B paMKax MpPaBOBOIl CUCTEMBI, TO
OHM, TaK WJIM MHA4e, OJDKHBI ObITH (POopMaNM30BaHbl;, O0JIEe TOr0, PaCIpPOCTPAHATHCS
HE TOJIbKO Ha MYCYJIbMaH, HO M Ha MHBIX JIMI], BEICTYHAIOUINX B Ka4eCTBE CyOBEKTOB
COOTBETCTBYIOLIUX MPABOOTHOLIECHUH.

B T0 ke Bpems pakT mpusHaHUS mapuara «HaanexamuM mytém» [11, c. 38],
OPUEHTHPOM B KU3HU MYCyJIbMaHHHA, IPU3HAHUE JAHHOTO UCTOYHUKA B MCIAMCKOU
cpelie Kak 00’KeCTBEHHOTO Hayalia, MOXKET CTaTh JOMOJHUTEIbHBIM apTyMEHTOM JIs
MTOJIOKUTEIIBHOTO PEUIEHUs] BONPOCA O BHEAPEHHWE IIapuaTa B CBETCKYIO ITPABOBYIO
CUCTEMY.

Hekotopsle uaeu, conepxaiimecs B mapuare, 0COOEHHO [IEHHbI C TOUKHU 3PEHUS
BO3MOKHOCTEM MX 3aMMCTBOBAHMSI B COBPEMEHHOM CBETCKOM T'OCYIapCTBE, B TOM
yucie U B cpepe SIKOHOMUYECKHUX MPaBOOTHOIIEHU. M xapakTepHO Hanuuue psaa
3anpeToB  (OTpaHUYEHUI) Ha HUCHOJIB30BaHME HMHCTPYMEHTOB, CUHTAIOIIUXCS
TPaJMLMOHHBIMY JJIS 32114 JHON SKOHOMUKH:

- puba (Ha4MCJIeHUE CCYAHOTO MPOLICHTa, HAalpUMeEp, O JIOroBOpaM 0O 3aiime);

- rapap (COBepIIEHHE CJIeJIOK, B OCHOBE KOTOPBIX JIEKUT PUCK U
HEONPEJEICeHHOCTh, B YaCTHOCTH, MpoJaxa ToBapa, Ae-Pakro OTCYTCTBYIOLIETO Y
MPOJIaBIA);

- wMalicup (COBEpUIEHHE CJHEJIOK, OpPHUEHTUPOBAHHBIX Ha yAadyy WU
cniekymsiiun) [7, ¢. 35].

To ecTb U3bATHE W3 SKOHOMUYECKUX OTHOLICHHM YKa3aHHBIX MHCTPYMEHTOB
JIeNaeT COOTBETCTBYIOIIME OTHOUIEHUS Oojiee MpeACKa3yeMbIMH, YTO, KOHEYHO K€,
HENb3sl HE PAaClEHUBATh MOJOXKHUTEIbHO C TOYKHA 3PCHHS] MHUHUMHU3AIUU PHUCKOB,
npuuéM Kak (UHAHCOBBIX, TaK M TIPAaBOBBIX, CBS3aHHBIX C [OTEHLIHUAIHLHOU
BO3MOXXHOCTBIO HEHCIIOJIHEHUSI IPUHATHIX Ha cedst 00s3aTennbcTB. C IPyroi CTOPOHBI,

O0TKa3 OT YKa3aHHbBIX HHCTPYMCHTOB BOBCC HC O3HAYACT ITOJIHOC MCKIIFOUCHHUC PUCKOB.
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Takke 3TO HE O3HAYAET HCKIIOYEHUE M IPOYUX, €CTECTBEHHBIX [JII 3KOHOMHUKH
ABJICHUM, B TOM YHCJIE NPUHUMUIIA BO3ME3AHOCTM B paMKaxX OTHOLIEHUN 3aiiMa
JEHEXKHBIX cpeAcTB. To ecTh TMPUMEHEHUWE HOpPM IIapuara HE BIEYET
MPUHIHUINATBHOTO U3MEHEHUS MPUPOJIbl SKOHOMUYECKHUX MPABOOTHOIIECHUH.

C. H. bu3iokoB cyliecTBYIOIINE B CIy4ae PUMEHEHNS HOPM LIapuaTa 3arpeThbl
B c(hepe IKOHOMUYECKUX OTHOIICHHI XapaKTepu3yeT KakK ITaBHbIE (PaKTOPbI, HCXOS
U3 KOTOpBIX PEHIAeTCs BOMNPOC O JEHCTBUTEIBHOCTH WM HENEWCTBUTEIBHOCTH
caenku. Takxke yKa3aHHbIE 3alpeThl ONPEIEISIOT TPAHUIBl MPUMEHUTEIBHO K
COBEpIICHUIO (PUHAHCOBBIX OIEpaluii, KOTOPbIE HHU B KOEM CIy4ae HeJb3s
nepectynutb. [Ipy 3TOM B KayecTBE KIIFOUEBOIO 3alpeTa yKa3aHHOM aBTOPOM
oTMeuaercst puda (CCyqHbII MPOIIEHT): 0TKa3 OT JaHHOTO MHCTPYMEHTA MPUCYI] BCEM
HCIIaMCKUM OaHKOM H B ILIEJIOM CHUCTEME MCIaMCKOTo OaHkuHra [7, c. 35].

C y4€TOM H3II0)KEHHOTO MOSBIISETCS BO3MOKHOCTD CAENATh BBIBOJA O TOM, UTO.
TaKOW PENUTrHO3HbIN (PEHOMEH, KaK Iapuart, COACPKUT B ceOe BIOJHE KOHKPETHBIC
INPUHLHUINBl 3KOHOMUYECKUX [PABOOTHOIICHUM, OTIAYAIOMINECS JIOTUYHOCTHIO,
MparMaTUYHOCTHI0, HAIEJIECHHOCThIO HAa MHUHHMH3AIMIO PUCKOB W Pa3HOro poja
HETaTUBHBIX SKOHOMUYECKUX SIBIICHU, MPUTO/IHbIC [ 3aMMCTBOBAHUS B YCIOBHUAX
CBETCKOM IPABOBOM CUCTEMBI COBPEMEHHOTO I'OCY1apCTBa.

B paMkax W3JIOKEHHOTO BBINIE HET I O0OCHOBAaTh KaKHe-THO0
MIPEUMYIIECTBA IAPUATCKUX MPUHITUIIOB YKOHOMUKH U TIpaBa. [ TaBHas 11€J1b B JAHHOM
Cllyyae BUIUTCA B OOOCHOBAaHWU BO3MOXHOCTH 3aMMCTBOBAaHMSI COOTBETCTBYIOITUX
IIPUHITUTIOB CBETCKOM MPaBOBOW CHCTEMOW COBPEMEHHOTO TOCYIapCTBa, mpuieMm 0e3
yiiep0a JiJ1sl e pa3BUTHS B CBETCKOM pyclie, YTO BaXKHO 0COOEHHO.

W 3nech Henb3sd HE YHNOMSIHYTh O MOTEHIUAIBHO BO3MOXHON KOHKYPEHIIMHU
CBETCKUX (IOPUIMYECKUX) M PEIUTMO3HBIX (IIAPUATCKUX) PEryasiTopoB. B Takom
cllydyae TMPHUOPUTET [JIOJDKEH OTJaBaThCsl HMMEHHO CBETCKUM HHCTPYMEHTam

peryMpoBaHus, Ha 4TO yKa3biBaeT, Hanpumep, pod. JI. P. Crokusitaen [10, c. 18].
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B03M0XHOCTh KOHKYPEHIIMHA HOPM LIapyara ¥ HOPM CBETCKOI'O ITpaBa B paMKax
[IPABOBOI CUCTEMBI MOYKET OBITh MCKIIIOYEHA MOJHOCTBIO JIMOO CBEJIeHA K MUHUMYMY
Onarogapst HATMYUIO PA3IUYHBIX BAPHAHTOB UX B3aUMOACUCTBUE APYT C APYTOM.

Cpenu ¢hopM Takoro B3aUMOAEUCTBHUS BbIACTSIOTCA:

- HEIIOCPENCTBEHHOE BKIIFOUECHUE IIAPUATCKUX HOPM U MHCTUTYTOB B CBETCKOE
3aKOHOJATENbCTBO;

- oOpaleHue K OTIEIbHBIM IIOJIOKEHUSM Llapuara B CiIy4yae IPUMEHEHUs
JUCIIO3UTUBHBIX HOPM CBETCKOTO TpaBa, IMO3BOJSIONIMX JeNaThb BBHIOOP Ha CBOE
YCMOTpPEHHUE B ONPEACIEHHBIX 3aKOHOM PaMKax;

- o0mas cchlIKa Ha ONPEACNIEHHbIE NPUHLUIBL, TPAJULMM, HMEIOIINE
MCTOPUYECKHUE KOPHU, K KOTOPBIM OTHOCSITCS M €U, coliepakatuecs B mapuare [ 10, c.
20-25].

JIOCTaTOYHO MHTEPECHBIM SBIIIETCS W BApUAaHT HE NPUMEHEHMS LIapuara
BOOOIIIEe, a 3aUMCTBOBAHHE HOPM MCIAMCKOTO TpaBa B paMKaX CBETCKOW IpPaBOBOIA
CUCTEMBI, ITPUYEM HE B LEJIOM, & UMEHHO OTHOCHUTEJIBHO OTHENIBbHBIX 3JIEMEHTOB.
Bo3sMoxkHOCTH 17151 3TOTO OOYCJIOBIEHBI TEM, YTO OTJEIbHbIC MPUHIUIBI U HOPMBI,
HCIIOJIb3YEMBIE B PAMKAX MCJIIAMCKOTO ITpaBa, C OHOM CTOPOHBI, HAIIPSIMYIO HE CBSI3aHbI
C penuruem, XoTsi K peIMrMo3HbIM U MOTYT OBbITh OTHeceHHI [10, c. 21]. U3noxeHHoe
OTHOCHUTCSI B TOM YHUCJI€ U K TaK HA3bIBA€MbIM MPHUHIIUIIAM HCJIaMCKOTO OAaHKHHTA, B
YaCTHOCTH, K 3alPETy HAUMCIICHHS CCyOHOTO IMPOLEHTA, BEAb B MX OCHOBE JIEKAT
MMEHHO WJIeH, NpeACTaBiIeHHble B mapuare. C Ipyroid CTOpPOHBI, €CIIM B HOpMax
CBETCKOIO IpaBa HE yKa3blBaTb HEIOCPEACTBEHHO HA PEIIMTHO3HBIE ITPOUCXOKICHUE
COOTBETCTBYIOIINX NPUHIHUIIOB, TO OHYU MOTYT PaCL€HUBAThCS U KaK CBETCKHE. B aTOM
Cllydyae HE€ CTaBUTCS IO COMHEHHE CBETCKHM XapakTep IpaBa M B TO K€ BpPEMs
COOTBETCTBYIOIINE MPUHUMUIIBI MOTYT JEKJIAPUPOBAThCSA KaK OTBEYAIOIIME KAHOHAM
MCJIaMa U [IapuaTa B YaCTHOCTH, YTO BAXKHO JJIS JINLL, IPUIEPKUBAKOLIUXCS UX.

B or0if CB3M  JOCTaroyHO  3aciyXHMBAIOIIMM  0OCOOOr0  BHHMMaHUS
MPEACTABIIAETCS POCCUMCKUAN OMNBIT MPUMEHEHUs NPUHLMWIIOB IIapuara B HOpPMax

3aKOHOAATEIbCTBA, JOTOBOPHOI U cyneOHOoU npakTuku. Tak, 4 aBrycra 2023 roxa 6611
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npuHAT PenepanpHblil 3ak0H Ne 417-D3 B paMkax 3KCIEpUMEHTA, IPOBOJAUMOIO Ha
TEPPUTOPUH OTIEIBHBIX PETHOHOB B YAaCTH PETYJIUPOBAHUS CAEJIOK IO MAPTHEPCKOMY
(brHAHCUPOBAHUIO, CKITIOYAIOIIMX BO3HATPAXK/IEHUE B BUJI€ MPOIICHTHOMN CTaBKH [2].
DTO UMEHHO TOT Ciy4ai, KOI/Ia HCKIUYEHO HAaYUCIEHUE MTPOLIEHTOB, UCXO/As U3 HOPM
miapuara, B TO K€ BpeMs B YKa3aHHOM DenepalibHOM 3aKOHE HE YIIOMUHAETCSl HU O
nrapuare, H1 00 ucjaame, HU O KaKUX-TO MHBIX PEIUTHO3HBIX HOpMaxX, MHCTUTYTaXx,
npuHUUNax. B 3ToM cwmbiciie OH B MOJHOM Mepe sABisieTcs cBeTckuM. C npyroit
CTOPOHBI, OH OTPa)kaeT B IIOJIHOM Mepe pa3BUBaeMbll B Poccuy mpuHLINAN UCIAMCKOTO
OaHKUHTa, 0a3UPYIOLIUIICS Ha IIapuaTe B IIEJIOM U 3alpeTe HauKCICHHs MPOIIEHTOB B
YaCTHOCTH.

[IpumeuarensHO, 4YTO B paMKax NPUMEHEHHS yKa3aHHOro denepanbHOro 3aKOHa
ITAO «Co6epbank» pa3zpadboTaio psiji MpoayKTOB, OCHOBAHHBIX Ha MPUHITKIIAX IlIapraTa
U uciamckoro OankuHra. Cpeau Takux MNPOAYKTOB oco0o Beiaensierca «Hmoreka
Mypabaxa» [5], cyTb KOTOpOH BBIpa)kaeTcsi B TOM, YTO C OJHON CTOPOHBI, Ha
UCIIOJIb3yEMbIE Cpe/lCcTBa OaHK HE HAUUCISETCA MPOLEHThI, C JAPYrol CTOPOHBI,
COXpAHSETCS MPUHLHUII BO3ME3JHOCTH CHEJIKH, CBONCTBEHHBIA KpPEIUTHBIM
OTHOULIEHUSIM, IIOCKOJIBKY 3aiiMOAATelh BMECTO MPOLEHTOB IOJIY4YaeT BBITOAY B
pe3yJsbTaTe HalleHKU Ha IpHoOpeTaeMblil Ha 3aéMHBIE CPEACTBA OOBEKT.

Crenmyer cka3arb U O TakoM (pEHOMEHE, KaK MPOAYKLIUS U YCIyTH Xajsulb, Ha
KOoTOphle naxke ObuT paspadoran u npusiaT 'OCT P 70405-2022. [laHHBIA JOKYMEHT
COIEPXKHUT PAa3feNl «TEOJOTMYECKHE TEPMUHBI M ONPENEICHUS», IJ€ PACKPBIBAS
MOHATHE «My0ax» KakK JIOMyCTUMOE JISTHHUE, He 3alpelnieHHoe mapuarom [3].

Hano oTMeTuTh 1 Hamu4ue ciiy4yaeB YIOMHUHAHMS O IIapUaTe U OCHOBAHHOM Ha
HEM HCIIaMCKOM OaHKHHTE B POCCHICKOW Cy/IeOHOW MpakTUKE MPU PACCMOTPECHHH
TPAKIAHCKUX W apOUTpPaXHbIX [, KOTJa, HalpuMep, CTOpOHA CChUIAeTCs Ha
ONpENEeNIEHHBIA  JIOTOBOPOM  3alpeT HAYMCJICHUS TMPOIEHTOB, OOYyCIOBICHHBIN
3aKOoHaMHU Mmapuara (IoroBop mypabaxa) [4]. B momoOHBIX ciydasx, HECMOTps Ha
YIOMHUHAHUE MCIAMCKUX TIPABOBBIX MOHATUM, HOCAIIMX HMEHHO PEJMTHO3HBIN

XapakTep, CyTh CBOAUTCS K NPUMEHEHHUK) KOHKPETHBIX IOPUAUYECKUX HOPM,
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HaIIEAMNX OTPAXKEHUE B CBETCKOM 3aKOHOAATEILCTBE DTO O3HAYAET, UYTO KaKUe-JIN00
(dbparMeHTapHbIe Clly4ar BHEIPEHUS B IPABOBYIO CUCTEMY U IPUMEHEHHUS B €€ paMKax
MPUHIMIIOB U NPAaBWII, IMTyCTh U UMEIOIIUX PEIUTHO3HBIX KOPHU, HE CKa3bIBAKOTCA HA
CBETCKOM XapaKTepe MPaBOBOM CHUCTEMbI M CBETCKOM XapaKTepe KOHKPETHBIX
0OIIECTBEHHBIX MPABOOTHOILICHU, B TOM YUCJIE U SKOHOMUYECKUX MPABOOTHOLIECHUH.

3akioueHune

[TIpoBen€HHbIN aHAIU3 MIOKA3AJI, YTO IPUMEHECHUE LIapraTa B PEAIUAX IIPABOBOU
CHUCTEMbI CBETCKOTO TOCYJAapCTBA MOXET OBITh JOMYCTUMBIM MPHU OMPEACIIEHHBIX
YCIOBHSX: (DparMEeHTaApPHOCTh 3aMMCTBOBAHUS MPUHIIUIIOB, TIPABIII, HOPM IlIapuara B
paMKax CBETCKOM CHCTEMbl; OTCYTCTBUE KaKUX-TUOO MPOTUBOPEUUN MEKIY
CBETCKMMHM W IIAPUATCKUMU HOPMAMH H MPUMEHUTEIBHO K PETYIUPOBAHUIO
KOHKPETHBIX ITPAaBOOTHOILICHH; COXpPAaHEHHUE PUOPUTETHON CHJIbI CBETCKOTO MPaBa.

[IpyuMeHeHne mapuara B YCIOBUAX CBETCKOW NPABOBOM CHUCTEMBI JIOJIKHO
OCHOBBIBAThCSI HA MCTOYHMKAX CBETCKOTO TIpaBa, OOECMEYMBATh MAaKCUMAaJbHO
BO3MOXKHOE a0CTparupoBaHUE OT PETIAMEHTAlMM CBETCKUM IPABOM PEIUTHO3HBIX
HIOAHCOB M COCPENOTOYCHHE Ha KOHKPETHBIX (POpManbHBIX MpaBUiaX, KOTOPHIC
BIIMCHIBAIOTCST B CBETCKUE TIPEICTaBICHUS O TIpaBe M  OOIIECCTBEHHBIX

IMpaBOOTHOIICHUAX.
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AHHOTALIUA

[ensiMu cTaThu SBISIOTCA YTOUHEHHE CYLIHOCTH U MEPEOCMBICIICHUE TTPABOBOM pOIH
3aKOHOJIATEIBHBIX MPOOENOB. ABTOPOM PAaCKPBIBAETCS CYUIHOCTh MEXaHU3Ma
MPaBOBOTO PETyJIMPOBaHUS Kak cdepbl, B TMpelaersax KOTOpOHl CYIIECTBYIOT
3aKOHOJIaTeIbHbIE TTPOOENbl; 0OTMeuaeTcs (puiIocoCKo-MPaBOBOM acleKkT MpoOesoB,
UX OOBEKTUBHO-CYOBEKTHBHBI XapakTep U OTCYTCTBUEM B IPABOBOM MAacCHBE
(dbopMalbHOTO TpaBUjIa KaK KOHKpETHOe mposBieHue mnpodena. [lomuepkuBaercs
npeo0JafaronIiii B POCCUICKON MPaBOBOM HayKe Cyry0O HEraTHUBHBIM KOHTEKCT
OLICHKM 3aKOHOJATEeNbHOrO TMpolena, B paMKax KOTOPOrO JIaHHOE SIBJICHHE
XapakTepu3yeTrcs, B TOM 4YHKCJIE, Kak OIMOKa 3aKkOHOJATeNs WM  Kak
3aKOHOTBOpYecKasi (opMa HapyIIeHUsI KOHCTUTYLMOHHBIX IIPaB U CBOOO/I YeJIOBEKA U
IpaKJaHNUHA, C YEM ABTOP CTaThbU KAaTETOPUYECKU HE COIJIaceH. Jlemaercs akUeHT Ha
BO3MOKHOCTH PacCMOTPEHHS 3aKOHOAATENIbHOIO Mpo0esia B MO3UTUBHOM KITHOYE, KaK
KBAIM(ULIMPOBAHHOTO MOJYAaHUSA, TO €CTh ILIEJICHANPaBIEHHOTO OTKa3a oT
pPEryJupOBaHMs, YTO aBTOP pACIEHUBAET KaK MPEIOCTaBICHUE MaKCUMAaIbHO
IMPOKOK CBOOObI, HECYLIEH MOBBIIIEHHbIE PUCKH, HO B HEKOTOPBIX Cllydasx, Oosee
BaYKHOM I pa3BUTHS OIpeieTeHHbIX cep ku3HM o01ecTBa. DopMyIHupys BHIBOJIBI,
aBTOpP YKa3bIBA€T HA OTCYTCTBUE OCHOBAHWM JJI YTBEPKACHUS O TOM, SIBJISIETCS JIH
3aKOHOJATEIbHBIA MPOOET OJJHO3HAUYHO HETaTUBHBIM HJIM OJHO3HAYHO MO3UTUBHBIM
SIBJICHUEM, a Tak)K€ BBICKA3bIBa€T MHEHHUE HEOJHO3HAYHOCTH 3(ddekTa mpodena s

pPa3HBIX CYOBEKTOB MPABOOTHOIIEHUM.
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Original article

THE ROLE OF LEGISLATIVE GAPS IN THE MECHANISM OF LEGAL
REGULATION

Ben Stickle, Ph.D., Associate Professor (Criminal Justice Administration),
Middle Tennessee State University, Murfreesboro, Tennessee, USA

Abstract

The purpose of the article is to clarify the essence and rethink the legal role of
legislative gaps. The author reveals the essence of the mechanism of legal regulation
as a sphere within which there are legislative gaps; the philosophical and legal aspect
of the gaps, their objective and subjective nature and the absence of a formal rule in
the legal array as a specific manifestation of the gap are noted. The author emphasizes
the prevailing negative context in Russian legal science for assessing the legislative
gap, in which this phenomenon is characterized, among other things, as a mistake by a
legislator or as a law-making form of violation of constitutional human and civil rights
and freedoms, which the author strongly disagrees with. Emphasis is placed on the
possibility of considering the legislative gap in a positive way, as qualified silence, that
is, purposeful rejection of regulation, which the author regards as providing the widest
possible freedom, carrying increased risks, but in some cases, more important for the
development of certain areas of society. In formulating the conclusions, the author
points out that there are no grounds for asserting whether the legislative gap is an
unambiguously negative or unambiguously positive phenomenon, and also expresses
the opinion that the gap effect is ambiguous for different subjects of legal relations.
Keywords: defect of legal regulation, dispositive regulation, legislative gap,

mechanism of legal regulation, legal uncertainty, legal regulation, legal gap
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BBenenue

Cy1iecTByIolye B 3aKOHOAATENLHOM PETYJIMPOBAHUU MPOOEThl TPAAUIIMOHHO
MIPUHSITO PACCMATPHUBATh B CYyTy0O HETaTUBHOM KJIIOUE, KaK HEKHE Ne(EKTHI TPaBOBOM
CHUCTEMBI U IIPABOBOIO PETYIUPOBAHUS, K YCTPAHEHUIO KOTOPBIX CIEAYET HEYKIOHHO
cTpeMuThesl. [I03UTUBHBIN K€ acleKT 3aKOHOJATENIbHBIX MPOOETIOB, KaK MPaBUIo, HE
3aTparuBacTCsi B HAy4YHOM JUCKYpPCE, UTO HE BIIOJHE CIPABEIJIMBO, €CIIH YYECTh TE
BO3MOXKHOCTH, KOTOpPbIE BO3HUKAIOT y CYOBEKTOB NPABOOTHOIIEHUW B CBA3U C
OTCYTCTBUEM HOPMATHMBHOTO PEryJIMPOBAHUS ONPEAECICHHBIX acnekToB. [loaTomy
OJTHOM M3 EJICH HACTOSILEH CTAaThU SBJISIETCS BOCCTAHOBJIEHUE 3TOW CITPABEMIMBOCTH
U TEPEOCMBICIICHUE MPABOBOM POJIM 3aKOHOAATENbHBIX MpoOenoB. Jpyroi Ienbio
CTaThbM BBHICTYIIA€T YTOYHEHHUE CYIIHOCTH TMpolerna, dyeMy He yAeNu BHHMaHHE
POCCUICKHI 3aKOHOJATENIb, HECMOTPS Ha YNOTPEOIEHUE 3TOr0 TEPMUHA BO MHOTHUX
Oo(pUIMATBHBIX JOKYMEHTAX.

OcHOBHas1 4aCTh

MexaHu3M TpaBOBOrO pEryaupoBaHMsl Kak cdepa, B mpenenax KOTOPOH
CYIIIECTBYIOT 3aKOHOMATEIbHBIC MPOOEThI, HEOOXOAMMO PACCMOTPETh B TEPBYIO
ouepenb. B HaydHOU JUTEparype BCTPEUAKOTCS PA3HBIE ONPEICICHUS 3TOTO MMOHSITHUS.
OnHO W3 HUX, TOJIB3YIOMIEECS JOCTATOYHON MOMYISPHOCTHIO, 1ajl COBETCKUM HOPUCT
C. C. AnekceeB, NpeIOKUBIIMN ONPEAEIATh JAHHBIM MEXaHU3M KaK «B3SITYIO B
€IUHCTBE BCIO COBOKYIHOCTH IOPHUIWYECKUX CPEACTB, MPU IOMOIIH KOTOPBIX
obecrieunBaeTcs MPaBOBOE BO3ACHCTBUE Ha OOIIECTBEHHbIE OTHOmEHUs» [1, c. 30].
Takol B3NS4 Ha YKa3aHHBIM MEXaHU3M JAaE€T BO3MOXKHOCTb MHPUYHUCIATH K HEMY
MHOXECTBO Pa3HOOOpA3HBIX 3JEMEHTOB, MNPSMO WM KOCBEHHO MPUYACTHBIX K
IOPUIMYECKOM peIlaMeHTaMi OOIIECTBEHHBIX OTHOIIEHUM. lcxomss W3 Takoro
MOJIX0Ja U MHOTHE MpOOJIeMbl CTAHOBUTCS BO3MOXKHO paccMaTpuBaTh MUMEHHO B
IOPUINYECKOM KOHTEKCTE, KaK YaCTh COOTBETCTBYIOILIETO MEXaHU3MA.

[To muenuto FO. D. MOparumoBoii, BKIapIBa€Mblii B IOHWMMaHUE MEXaHU3Ma
MPABOBOTO PETyJMPOBaHUS CMBICI HE BBI3BIBAET CEPHE3HBIX JUCKYCCUUA B

COBPEMEHHOM ropuanueckord Hayke [3, c. 18—19], ¢ 4yem ecTb Bce OCHOBaHUS
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cornmacuThes. M aBTop HACTOSIIEW CTaTh HCXOAUT WMEHHO M3 3TOTO BHUJCHUS
MeXaHH3Ma MPABOBOIO PETYINPOBAHUSI.

Otcioma crnemyeT BBIBOIA, YTO NpoOen 3aKoHOAATeNbHOM (TIPaBOBOM)
pPErYIMPOBAaHUU €CTh U HEOTHEMJIEMBI KOMIIOHEHT MeEXaHHW3Ma IPaBOBOTO
perynupoBaHusi. Ero ecTecTBeHHbIN XapaKTep, Kak Mojaraet aBTop, 00yClOBIMBAECTCS
(bakTHYeCKOl HEBO3MOXKHOCTHIO B PEAIbHOM MHUPE YPETYIUPOBaTh BO BCEBO3MOKHBIX
HIOAHCaX BCE€ MHOroo0Opasue CyIIECTBYIOIIUX © MOTEHIMAIbHO BO3MOXKHBIX
OOIIECTBEHHBIX OTHOIICHWI Ha JaHHBIA MOMEHT. [losTomy mpolGiema mpobesoB
MOXKET paccMaTpUBaTLCA M Kak ONHA W3 (pyHIaMEHTaIbHBIX MPOOJIeM, MO KpaiHe
MEpPE C TO3UIMK COBPEMEHHOMW IOPUIAMYECKOM HAYKHU U  COBPEMEHHOIO
3aKOHOAATENbCTBA, HE3aBUCUMO OT TOTO, ITPABO KAKOT'0 TOCYAapCTBa MOAPa3yMeBaeTCsl.

HecmoTpss Ha  ecTeCTBEHHOCTh W (YHJAMEHTAJIbHOCTh  KAaT€rOpUU
«3aKOHOMATENbHBIA TIpo0Oe», Kak B HayKe, TaK U B JICHMCTBYIOIIEM POCCHUUCKOM
3aKOHOZAATENbCTBE MOKa HEe C(HOPMHUPOBAIIOCH €AMHOOOPA3HOTO MOHUMAHUSI TaHHOTO
dbenomena. bomee Toro, u OOWENPUHATOrO TMOAXOAAa K  yHOTPeOJICHUIO
COOTBETCTBYIOILIEH TEPMUHOJIOTUU TOXKE HET, a MOTOMY MapauieJbHO C MOHSATHEM
«3aKOHOAATEIbHBIN MPOOE» MOTYT UCTIOIH30BATHCS U TAKUE TTOHSITHS, KAK «ITPAaBOBOM
npobem», «mpobea B TIPABOBOM PETYAUPOBAHUW», «IPOOET B HOPMATHBHOM
PETYIIMPOBAHUNY, KITPOOET B HOPMATHBHO-TIPABOBOM peryaupoBanum» u T.4. Ho ecnu
abcTparnpoBaThCsi OT HIDAHCOB TTOHUMAaHUST TEPMUHOB «3aKOHOJATEITLCTBOY, IIPABOY,
«HOPMATHBHO-TIPABOBOE PETYIMPOBAHUE» W T.I., TO BCE NMEPEUNCICHHBIC BAPUAHTHI
(GOpMYITUPOBOK TOHATHS «IIPOOE» MOXHO pacCMaTpPUBaTh KaK XapaKTepU3YIOIINE
OJlHy OOIIyl0 W JOBOJBHO OOWmUpHYI Tmpobaemy wim cdepy. To ecTh
MPUHIUTTHATIBHBIX PA3IHYMA, HAPUMEpP, MEXAY 3aKOHONATEIbHBIM W TPABOBBIM
npoOenamMu, aBTOp HE YCMaTpUBAET, MOCKOJIBKY MPH YIIOMUHAHUH Mpobesa B KaueCcTBe
cdepsl ero MPosSBICHUS TOAPA3ZYMEBACTCS MEXAHU3M MPABOBOTO PETYIHPOBAHHSL.

Ecmu cdepy mposiBieHus: 3aKOHOAATENBHBIX MPOOETIOB paccMaTpuBaTh Oojiee
MpPEeIMETHO, CTaHOBUTCS OYEBHUIHO CYIIECTBOBAaHHE MPOOEIOB MMEHHO B paMKax

MMO3UTHUBHOI'O IIpaBa, B KOHKPCTHBIX 3dKOHOAATCJIIBHBIX aKTaX, Ha 4YTO YKa3bIBACT
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1O. D. UbGparumoBa, xapakTepu3yrolias MpoOesl KaKk OTCYTCTBHE 3aKOHOAATEIHLHOMU
HOPMBI, TOJIeKAIEH TPUMEHEHHIO, IN0O0 KaK HaJIM4YMe HEONPEIEeIEHHOCTH B HOPME,
pPE3YJIBTAaTOM YEro CTAHOBUTCSI CHUKEHUE KauecTBa 3akoHa [3, c. 10]. Takoe BuaeHue
npobena OTpa)kaeT €ro HEraTUBHBIM acmekT. WM eciau pyKoBOACTBOBAaTbCS ATHM
B3[JISLI0M, TO HEBO3MOXKHO YCMOTPETh KaKMX-TTMOO MOJI0KUTEIBHBIX KAYECTB, KOTOPHIE
MOTYT UMETh MECTO IpU HaMuuuu mnpobdena. Takoil monxon, COMpsuKEHHBIN ¢ Cyry0o
HEraTMBHOW OIEHKOM mpobena, B LEJIOM TMpHUCYIl OOJIBIIMHCTBY POCCUUCKUX
HCCIIE0BATENEH.

XapakTepusylole MpaBoBoi Mpooden Kak PriIocoPCKO-MPaBOBYIO KATETOPUIO
A. B. Cxopo6oraroB u A. B. KpacHoB, Ha3bIBalOT 3TO 0OBEKTUBHO-CYOBEKTUBHBIM
SBJICHUEM, CYLIECTBOBAHUE KOTOPOTO OOYCIIOBICHO OTCYTCTBUEM B IIPABOBOM MacCHBE
(dbopMasbHOTO MpaBuiia, PETYIUPYIOLIETO ONPEACIEHHOE OOIECTBEHHOE OTHOIICHHE,
KOTOPO€ MOJIJICKUT MPABOBOU periaMeHTauuu [7, ¢. 79].

B sTOM omnpeneneHnu packpbhIBatoOTCs HIOAHCHI Ipobesa 6oiee mocae10BaTeIbHO
Y CTOUT BBICOKO OIICHUTH BbIJIEJICHUE 00BbEKTUBHO-CYOBEKTUBHOIO XapaKTepa JaHHOTO
ABJICHUS, TOTOMY Kak C OJHOM CTOpPOHBI OH OOYCJIOBIMBAETCS CYOBEKTUBHBIM
B3IJISIIOM M 3aKOHOZAATEIsI, KOTOPBIA HE CUUTAET HEOOXOJUMBIM PErIIaMEeHTUPOBATH TOT
WJIA UHOM acCIleKT IIPAaBOOTHOLICHUM, U IPABONPUMEHUTENS, KOTOPbIM YCMaTpUBAET
HEI0CTAaTOYHOCTh HOPM (CYOBEKTHBHBIN AacIleKT); a C JPyrol CTOpOHBbI, Mpolen
CYILLIECTBYET B paMKaX KOHKPETHOIO 3aKOHOJATENbCTBA, KOTOPOE B OMpPENeTIEHHOU
CTETNIeHH MaTepHai30BaHO, M OTCYTCTBHE B HEM ONPEICIEHHON COCTaBIISIOMICH
ABIISIETCS OYEBUIHBIM, OOBEKTHBHBIM, KaK IMPABUJIO, HE BBI3BIBAIOIIMM COMHEHHMS
(OOBEKTUBHBIN aCIEKT).

TyT yMecTHO mpuBECTH NpPUMEPHL. |0 HEKOTOPOro BPEMEHH B POCCHMCKOM
3aKOHOAATEIHCTBE OTCYTCTBOBAJIM HOPMBI, KOTOPHIE OBl PErIaMEHTHPOBAIN. 000POT
KPUTITOBAIIOT. B OTCYTCTBHM COOTBETCTBYIOIIMX HOPM HEJb3s OBLIIO YCOMHHUTHCS. B
TOM TMPOSBISTIACHE OOBEKTUBHOCTH TMpoOena. CyObeKTHBHAs K€ COCTaBIISIONIAS

COCTOSIJIa B TOM, YTO 3aKOHOJIATellb, OPUEHTUPYSACh HA COOCTBEHHBIE CYObEKTHBHBIC
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B3[JISAIBI, IO HEKOTOPBIX IMOP UTHOPHUPOBAT HEOOXOUMOCTh PETYIUPOBAHUS BOIPOCOB
oOpaInieHusi KpUuInTOBAIIIOT.

[s1151 Ha MpUBEAEHHOE BBILE ONPEACIICHUE, MOKHO 3aJaThCS BOIPOCOM: UTO
e IMOJJIEKUT NMPAaBOBOM pernamenTauuu? 1 Ha 3TOT Bonmpoc BpsiA U MOXKHO OTBETHUTh
oHO3Ha4HO. [To3TOMY 3aKOHOAATENBHBIN TPOOEN TPYIHO TPAKTOBATH C OIIPEIETICHHOM
TOYHOCTBIO. M B Opranax 3aKkOHOJATEIbHON BIIACTH, U B FOPUIMYECKOM HAYKE HE MOXKET
OBITH €IMHOTO B3IVIsIIa HA TO, YTO MOJJIEKUT MPABOBOM perylaMeHTallMu, a 4To HeT. B
ATOM TOXE MPOSBISIETCS] HEKOTOpasi CyObEKTUBHOCTh KAaTETOPUU «3aKOHOMATENIbHBIHI
npooem.

M. A. Koctenko, onuchiBasi npoOiemMaruky mpoOena, paclieHUBAET €ro Kak
MPaBOTBOpPUECKYI0 OommOKy [4, c. 118]. AHanu3upys Takod B3I, MOXXHO C HHUM
COMIACUTHCS JIUIb OTYACTU. be3yClOBHO, OTAEIBHBIX COydasx MpoOesa MOXKET ObITh
ONpeJeieH MMEHHO KaK OIIMOKa 3aKOHOTBOPILIEB, HO HE BO BCEX.

Hanpumep, eciu opran 3akOHOJATEIbHOM BJIACTH NPUHUMAET KaKOH-JIHOO
3aKOH, TMPHU3BAHHBIA YpEryJaupoBaTh OINpeAeiIEHHYI0 cepy MpaBOOTHOILICHUM, U B
OTOM 3aKOHE€ OTCYTCTBYIOT HOPMBI, PETYIMPYIOIIME BCEM OYEBUAHBIM CETMEHT
pealbHBIX OTHOILIEHUM (IIPU OTCYTCTBUU PETYIMPOBAHUS TAKOTO CETMEHTA U B paMKax
JIPYTUX UCTOYHUKOB 3aKOHO/IATEIBCTBA), TO HET COMHEHUI U B HAIMYUU OMOKU. Tak,
OTCYTCTBHE B YTOJIOBHOM 3aKOHO/ATEIBCTBE (HE3aBUCUMO OT TOTO, 3aKOHOATEIBCTBO
KaKoOTro rocyJapcTBa IMO/IPa3yMEBAETCs) OTCYTCTBYET HOpMa 00 OTBETCTBEHHOCTH 3a
COBEpIIICHHE YOUIICTBA, TO MOKHO CO BCEH YBEPEHHOCTbHIO 3asIBUTh O HATMYMHU Ipodesta
MMEHHO Kak oOmMOKK 3akoHojarens. KoHeuHO, B NpPaKTHKE 3aKOHOJATEIbHOTO
PEryaupoOBaHus BPsI JU MOKHO NPEICTABUTh TaKyH CUTYAIUIO, OJTHAKO YKAa3aHHBIN
npuMep, MyCTh W THUNOTETUYECKHH, HanOoJiee HAMISTHO OTPAXKAET BO3MOXHOCTH
paccMOTpeHue npodesa Kak OIIMOKH, HO JIMIIb B OTACIbHBIX CUTYaIUsIX.

B TO ke Bpemsi BO MHOTMX Clydasx HaJIMYue 3aKOHOAATEIbHOro mpodena He
MOXKET paccMaTpuBaThCs Kak omuOka 3akoHonatens. Hampumep, B Poccun, kak u BO
MHOTHX JpPYTHMX CTpaHaX, 10 HEKOTOPBIX MOpP OTCYTCTBOBAJIM HOPMBI, ITPU3BAHHBIE

YpEeryaupoBaTh BOIPOCHI OOpaIlleHWs KPUMTOBATIOT. MOXHO M CYUTATh 3TO
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omuOKkoi? Bpsim 7u, MOCKONBKY ompenenéHHas paboTa B HANPaBICHUU CO3IaHUS
PETrYIUPYIONIMX HOPM BeJach, 3aKOHOJATENb MPEINPUHUMAI MEphI, HalleJICHHbIE Ha
yCTpaHEHHE TAaKoro npaBoBoro npoodena. [ToaToMy B ykazaHHOM ciiydae, HECMOTPS Ha
HaJIu4uue mpobena, BpsA JIM YMECTHO ObUIO TOBOPUTH O OLIMOKE 3aKOHOMAATEINS: caMm
npo0en, Kak MpeCTaBiIseTCs, CYIIECTBOBAI B CHIIYy OOBEKTHBHBIX OOCTOATENHCTB
(KpUITOBATIOTHI OB COBEPIIIEHHO HOBBIM SIBICHUEM JIsI HE TOJIBKO POCCHICKOM, HO
U [ MUPOBOM 3KOHOMMKH, TIO3TOMY HE MOIVIM OBITh YPEryJIUPOBaHbl MAKCUMAIbHO
OTIEpaTUBHO, a pa3pabOTKa MPaBOBON OCHOBBI UX OOpAICHUs 3aHUMAJja JI0CTaTOYHO
JUTUTETBHOE BPEMS ).

A. K. YeneHko NOIXOAUT K OIEHKH IIPaBOBBIX IIpoOesioB ere Oosee
paarKaIbHO, Ha3bIBAsl UX 3aKOHOTBOPYECKOU (POpMOIT HApyIICHHUST KOHCTUTYITMOHHBIX
mpaB ¥ cBOOO/I YeJIOBEKa U IpakiaHuHa [ 8, ¢. 15]. Takyto olleHKY TPyIHO MOAIePKATh,
M0 KpaiHEeH Mepe C Y4E€TOM M3JIOKEHHOro Bbilie. Ckopee, HApYUICHHEM MOXXHO
MIPU3HATh OTAEIbHBIE CIIyYau, UMEIOIINE MECTO B IPABONPUMEHUTEIIBHON MPAKTHKE,
KOT/Ia omnpeaenéHHble HOPMbI TPAKTYIOTCA YPE3MEPHO Y3KO (OrpaHUYUTENBHO) WJIH,
HallpOTUB, IIHUPOKO, B PE3yJbTaT€ 4YEro MCKAXaeTcsl MOMJIUHHBIA CMBICI,
BKJIaIbIBaBILIMACS 3aKOHOJIATEJIEM B KOHKPETHBIE HOPMBI, B TOM YUCJIE PETYIUPYIOLIUE
KOHCTUTYIIMOHHBIE TIpaBa, 003aHHOCTH, OTBETCTBEHHOCTh TPaK/IaH.

He naét ocHoBaHwmil 111 OMHO3HAYHOW OIICHKU 3aKOHOMATEIBHBIX TIPOOEIIOB U
CYIIECTBOBAaHME TaKOW MPABOBOM  KAaTeropuH, KaK  «KBaJU(UIIMPOBAHHOE
Mosrganue» [3, c. 17], koraa 3akoHOIaTe b HAMEPEHHO H30eTaeT U3UIITHE JeTaTbHOTO
PETYIIMPOBAHUS TEX WU MHBIX OOIECTBEHHBIX OTHOIICHUM.

B onpenenéHHpix chaydasx KBaIU(UIMPOBAHHOE MOJTYAHUE MOXKET OBITh
YpEe3BBIYAITHO IIEHHO JJIs1 Pa3BUTHSI OOIIECTBEHHBIX OTHOIIIEHUH U MEJIbIX cep mpasa,
SKOHOMHKHM U Tp. Tak, Ha MepBBIX dTanax pa3BUTHs ceTU «HTepHET» MPaKTUYECKU
MOJTHOCTBIO OTCYTCTBOBAJIa PEIVIAMEHTAIMsI BOSHUKAIOIIUX B CBS3U C €r0 Pa3BUTHEM
OOIIIECTBEHHBIX OTHOIICHHM, KOTOpasi yCIOBUSIX OTCYTCTBHS PETYIUPOBAHUS BEChMa
JTUHAMUYHO pa3BUBAIUCH. [lo00Has cuUTyalus MMella MECTO M Ha MEPBBIX ATarax

pa3BUTHS HMHTEpHET-OaHKWHTa. Bce 93TO0 MOMyYWsiao AOMKHYH  IMPaBOBYIO



Modern Scientific Research and Results
CogpemeHtble HayuHble UCCIE008AHUS U PE3VTbMAmbl Nel/2026

pEeraMeHTaIIO JIWITh B TIOCJICIHUE TOMbI, KOTJa yKa3aHHbIE Chephl JTOCTUTIU
HEKOTOPOTO BeChbMa BBICOKOTO YPOBHS Pa3BUTHSL.

Henw3st mpeanonoxuth, KakuMm ObLT Obl YPOBEHb PAa3BUTHSA TaK HA3bIBAEMBIX
COIMAJIBHBIX CETeH U MHTEPHET OAHKUHTA, €CITU ObI YKE B TIEPBBIC TO/IBI X TTOSBICHUS
MMEJI0 MECTO MPEAEIBbHO JIETAILHOE PETYIMPOBAHUE ACATEIBHOCTH Pa3padOTUUKOB U
MOJIb30BaTeNiel, BeIb JII000e PEryIMpOBaHUE MPEANOAracT HE TOJBKO OTPEICICHIE
npaB, 00s3aHHOCTEM, HO U OTBETCTBEHHOCTHU, a 3TO KpailHE OCIOXKHSET ACSTEIbHOCTD
B TeX cdepax, KOTOPHIE e1é He JOCTUTIIHA OMPEAEIEHHOTO BEICOKOTO YPOBHS Pa3BUTHSI.

Takum 00pa3zoMm, 3aKOHOAATENBHBIN MPoOeN MOXET ObITh PACCMOTPEH U B
MO3UTHUBHOM KJIIOU€, KaK KBATU(PUIUPOBAHHOE MOJTYAHHE, TO €CTh IEJICHANPABICHHBIH
OTKa3 OT pEryaupoBaHMs (MTHOPHUPOBAHHUE 3aKOHOAATEIHLHOTO mpobena). Takum
croco0OM ToCyIapCTBO, HMMEIOIIEE BO3MOXKHOCTH YPETyJIMpOBaTb T€ WA HWHBIC
OTHOUIEHUS, TEM HE MEHEe, BO3JEPKUBATHCS OT ATOTO, MPEAOCTABIIASI MAKCUMAIBHO
IITUPOKYI0 CBOOOMY, pean3ysi METOJ ITUCIO3UTUBHOCTH. be3ycloBHO, MpeneibHO
IIMPOKasi CBOOOAA HECET U MOBBIIICHHBIE PUCKU, HO B HEKOTOPBIX CIy4asx peaanu3aius
MOTCHIIMAIBHBIX BO3MOXKHOCTEH TIPaBOBOTO Bakyyma OoJjiee BakHa, HEXKEIH
MUHHUMH3AIUS PUCKOB.

YuuTeiBass ~ HaJIM4YME€  TO3UTHUBHOM M HETATUBHOM  COCTAaBJISAIOLIMX
3aKOHOMIATENBHBIX MPOOEToB, 0c000€ BHUMAHWE BAXXHO OOpaTUTh HAa MPHU3HAKHU, K
KOTOPBIM OTHOCSTCS:

- HaXOXJICHHUE B paMKaxX c(epbl MPaBOBOTO PETYIUPOBAHMS;

- HaIM4Yue 00BEKTUBHON HEOOXOIMMOCTH TTPABOBOTO OMOCPEIOBAHUS;

- OTCYTCTBHE PETYJIUPYIOIICH HOPMBI WM HEMOJHOTa CYIIECTBYIOMIEH
HOPMHI [5, c. 22].

3nmech, OAHAKO, CIIOPHBIM OCTAETCA BOMPOC O TOM, KOTJa KE MOXKET
yCMaTpuBaThcs HEOOXOIUMOCTD, BEJIb €CJIM OAUH CyOBEKT, HalpuMep, TOCyIapCTBO,
HEOOXOIMMOCTh B PETYJUPOBAHMHM MOXET YCMaTpuBaTh, APYTHE K€, HaMpUMED,
KOHKPETHBIC TpaXKIaHe, WM OpTaHU3aIliH, WK IIeJIbie co00IIecTBa CyOhEKTOB, MOTYT

MPpUACPIKUBATHECA HHOI'O MHCHHA
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K mpumepy, HeyperynmupoBaHHOCTh 000OpOTa KPHUMTOBAIIOT NJIsi TOCYIapCTBa
HECET ONPENCIIEHHBIE PUCKHU U CONPSIKEHA C YIYIIEHUEM BO3MOXKHOCTH, IO KpalHEN
Mepe, B 4YacTU HajorooOnoxeHusa. [lng rpakgaH M OpraHu3aliii OTCYyTCTBHE
pEryIMpoBaHUsT 000pOTa ONMPEACIEHHOTO (PMHAHCOBO 3HAYMMOTO AKTHBA OTPaXKaeT
HaJIM4Me OmNpenei€HHbIX Bo3MoKHOCTeH. Ho He uckitoueHa u oOparHas CUTyallus.
Hampumep, npo6en B HaJOTOBOM 3aKOHOAATEILCTBE AT BO3MOXHOCTh HAJOTOBBIM
OpraHaM TpPAaKTOBaTh ONPEAEIEHHBIE HOPMbI OIPAaHUYWTEIBHO WJIM, HAIPOTHB,
pacmMpuTensHO €€ B CBOIO MONb3y. [10omoOHBIM mpoOen /uisi HaJIOTOIIaTeIbITUKOB
YpeBaT HETaTUBHBIM 3PPEKTOM.

Tem, TeM He MEHee 3aKOHONATENbHBIA NPOOEN B JUTEpaType HPUHSITO
XapaKTepU30BaTh UMEHHO KaK HEJIOCTATOYHOCTh MPABOBOTO PETYAUpOBaHus [2, c. 45],
0e3 yKa3aHMsI KOHKPETHBIX HIOAHCOB, JIJIsl KOTO 3TO PEryJIMPOBaHUE HENOCTATOYHO.

MHoroo6pa3zue npo6enos [4, c. 121], B Tom unciie 00yCIOBICHHOE pa3IuIUsIMU
B IpPUYMHAX KX BO3HHUKHOBEHUs [6, c. 40], ToXe NpEenaTcTBYeT BO3MOXKHOCTHU
OJTHO3HAYHO OLIEHUBAThH UX POJIb.

[IpumeuarenbHO, YTO B OTEYECTBEHHOM MPABOBEACHUM OCHOBHOE BHUMAHUE
AKIICHTUPYETCSI HE Ha OIEHKE POJIA 3aKOHOAATEILHBIX MPOOEIIOB, & HA MX BBISIBJICHUH
U Toucke myTed BocmosiHeHus (ycTpaHeHus) [6, c. 40], 4yto oOycioBIuBaeTCs
HETAaTUBHOW OLICHKOM MPAaBOBOW HEOIPEAECICHHOCTU KaK OIHOIO0 W3 IOCIEICTBUN
po0esIoB, KOJJTM3MOHHOCTH, U B KOHEYHOM HUTOTe, 1eeKTHOCTH TipaBa [8, ¢. 13—14].

[TpusHaBas Takoil, Mpu3HABas TaKWE B3MISAILI B 1[€JIOM OOOCHOBAHHBIC, CTOWT,
OJTHAKO, OTMETUTh HEMAJOBAXXHYIO pOJIb MPABOBBIX MPHUHIUIIOB, KOTOpHIE, KaK
IIPABUIIO, CYIIECTBYET BO BCEX OTPACIAX 3aKOHOAATENbCTBA. Hannune npuHUIKIIOB, 110
MHEHHUIO OTJEIbHBIX HcchenoBateneit [7, c¢. 83], o3Ha4aeT HaIU4YUE MPSIMOIO
IIPABOBOTO peryaupoBaHus. [loaToOMy HEZOCTAaTOYHO AKTHMBHOE HCIOJIb30BAHUE
IIPUHLNIOB B MPAaBONPUMEHUTEILHON MPAKTUKE HE O3HAYAET, YTO B ONPEACIEHHOM

cdepe OTHOLICHHUI MPUCYTCTBYET Mpooe.
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3akioueHne

B cBoeli cyliHOCTH 3aKOHOIaTENbHBINA IPOOEIT €CTh OTCYTCTBUE MPABOBBIX HOPM
WJIM HEAOCTATOYHAsS JETAIbHOCTh CYIIECTBYIOIINX HOPM, YTO CO3/Ia€T YCIOBUS JJISI UX
HEeMHOOOPa3HOM TPAKTOBKH U (MJIM) HESTMHOOOPA3HOTO MTPUMEHEHUSI.

Ponb 3akoHOmaTenbHBIX TPOOETIOB B POCCUMCKOM HOPUAMYECKON HAyKH
OIIEHUBAETCS IPEUMYIIIECTBEHHO B HETaTUBHOM KJIFOUE, B CBSI3U C UEM HCCJIE/IOBATENH,
YIACISAOINE BHUMAHUE UX AHAIHU3Y, CTPEMSITCS MPEIVIOKUTh T€ MU UHBIE PEIICHMUS,
MIPU3BaHHBIC TPOOEITBI YCTPAHUTD. B TO ke Bpemsi TO3UTUBHBIN acTIeKT IPOOeIOB, Kak
MPaBUIIO, HE 3aTPAruBaeTCsl, HECMOTPS HA €r0 OYEBUTHOCTb.

YuuTeiBass MPOBEACHHBIN AHAJIN3, HET OCHOBAHUU IJII YTBEPKIACHUS O TOM,
SBJISIETCS JIM 3aKOHOJATENbHBIN MpoOEeN, KakK MpaBOBOE SBICHHE, OAHO3HAYHO
HEraTUBHBIM WJIM OJHO3HAUYHO MO3UTUBHBIM. boiiee Toro, /st pa3HbIX CyObEKTOB
s dekt mpobdena MOKET ObITh COBEPIIICHHO PA3JIMUYHBIM: OJIMH U TOT K€ ITPoOeIT MOXKET

OBITH BBITOZICH OJTHOM KaTeropuu CyObEeKTOB U HEBBITO/IE — JIPYTOM.
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